STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: ¢csminfo@csm.ca.gov

December 28, 2006

Ms. Bonnie Ter Keurst

Auditor Controller-Recorder

County of San Bernardino

222 West Hospitality Lane, Fourth Floor
San Bernardino, CA 92415-0018

RE: Request for Reconsideration of Prior Final Decision ~Amendment of Parameters and
Guidelines on December 4, 2006, Peace Officers Procedural Bill of Rights,
CSM-4499 and 05-RL-4499-01, Government Code Sections 3300 through 3310
County of San Bernardino, Requestor

Dear Ms. Ter Keurst:

On December 26, 2006, the Commission on State Mandates received the County of San Bernardino's
(County) Request for Reconsideration of the Commission's Prior Final Decision — Amendment of the
Parameters and Guidelines, Peace Officer Procedural Bill of Rights, CSM-4499 and 05-RL-4499-01,
on December 4, 2006.

This filing is being returned to the County because reconsideration of a parameters and guidelines
amendment is not authorized by Government Code section 17559. Section 17559 authorizes the
Commission to reconsider all or part of a test claim or incorrect reduction claim on petition of any
party, if timely filed. However, the County may file a written request to amend, modify, or supplement
the parameters and guidelines pursuant to Government Code section 17557, subdivision (d), and
California Code of Regulations, title 2, section 1183.2.

This decision may be appealed to the Commission pursuant to California Code of Regulations, title 2,
section 1181, subdivision (¢).

If you have questions, please contact Nancy Patton, Assistant Executive Director, at (916) 323-8217.

Sincerely,

PAULA HIGASHI, Efecutive Director
Commission on State Mandates
(916) 323-8210

Enclosure
Cc: Mailing List (without enclosure)

Reconsideration/2005/AB138/POBOR/Ps&Gs/Reply to San Bernardino Recon.doc
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December 22, 2006

REQUEST FOR RECONSIDERATION
OF PRIOR FINAL DECISION

On behalf of County of San Bernardino
Government Code sections 3300 through 3310

Claim nos. CSM-4499 and 05-RL-4499-01
05-PGA-18, 05-PGA-19, 05-PGA-20, 05-PGA-21, and 05-PGA-22

Peace Officer Procedural Bill Of Rights

Interested Party, County of San Bernardino, requests the Commission on State
Mandates grant a hearing on the merits to reconsider its recent decision amending the
parameters and guidelines of the Peace Officer Procedural Bill of Rights (POBOR)
mandate. The County submits the following in support of its request.

INTRODUCTION

In 1999, this Commission issued its Statement of Decision in the Peace Officer
Procedural Bill of Rights (POBOR) test claim finding that the legislation created a
reimbursable state mandate. (Administrative Record (AR) at pp. 860-887.) In 2005, the
Legislature requested, though AB 138 (Statutes of 2005, chapter 72, section 6), that the
Commission address the applicability of the recent decisions of the California Supreme
Court.

On June 15, 2006, the County brought forward a motion to amend the P’s and G’s to,
inter alia, bring them into conformity with the original statement of decision with regard
to interrogations. At the hearing on December 4, 2006, in addressing the proposed
amendment, this Commission relied on the fact that this issue had been resolved by the
reconsideration and that it was not properly pending before the Commission. In so
doing, this Commission engaged in an error of law — the issue was properly pending
before the Commission and required their due attention and decision.
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In light of this error, this Commission should grant the County’s request for a
reconsideration and, finding that there is no evidence in the record to reverse the
original decision of this Commission, reinstate the reimbursement for interrogation costs
beyond the off-duty overtime payment to the peace officer subject of the interrogation.

A. Commission’s Reliance on Staff's Assertion Regarding the Scope of the Prior
Reconsideration Was an Error of Law.

Requests for reconsideration are permitted under California Code of Regulations, title 2,
section 1188.4, subdivision (b), which states:

Except as provided elsewhere in this Section, any interested party,
affected state agency, or commission member may request that the
commission reconsider or amend a test claim decision and change a
prior final decision to correct an error of law.

In the instant case, the error of law was posed at the hearing when Commission Staff
Counsel opined that the issue regarding interrogations had been decided as part of the
reconsideration pursuant to AB 138 and was not properly before the Commission.’
After which, this Commission found in accordance with the Final Staff Analysis that the
issue had been resolved in the reconsideration. Staff, however, failed to recognize that:
1) the original statement of decision on the issue of interrogation was not accurately
reflected in the parameters and guidelines, 2) the reimbursability of interrogation costs
was specifically not addressed in the April 26, 2006, reconsideration decision and 3) an
amendment properly brought before this Commission was pending and required
resolution.

1. The 1990 Statement of Decision Included the Costs of Interrogation.

This Commission, in 1990, addressed the test claim legislation of POBOR which
provides safeguards for the protection of peace officers that are subject of investigation
or discipline. Of primary concern was whether and to what extent these safeguards and
protections were more expansive than those already in existence through statute, case
law and the Constitution. Indeed, as evidenced in the Statement of Decision, this
Commission took particular care to root out those protections that were not duplicative
of pre-existing due process rights and to delineate the scope and extent of the state-
mandated activities. (AR at pp. 861-871.)

' Counsel was heard to cite to pages 874 and 875 of the Administrative Record. These pages,
however, address the tape recording of the interrogation which was not at issue at the December
4, 2006, hearing. The matter was addressed on pages 871 and 872 of the Administrative Record
but even citing the correct pages fails to resolve the issue in a manner consistent with the
evidentiary record.
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This Commission made the following finding with regard to interrogations:

Conducting the interrogation when the peace officer is on duty, and
compensating the peace officer for off-duty time in accordance with
regular department procedures are new requirements not previously
imposed on local agencies and school districts. (AR at p. 872.
Emphasis added.)

The use of the conjunctive “and” and the plural “requirements” refers to the fact that this
Commission found that both the costs of conducting the interrogation during on-duty
hours and the costs of paying overtime for off-duty time are reimbursable activities of
the mandate.

When the parameters and guidelines were redrafted by Staff, however, this distinction
was not just overlooked but was soundly rejected and the specific wording of the
Commission’s finding in its Statement of Decision was deleted. (AR at p. 912.) As a
matter of law, the Statement of Decision is res judicata and this Commission cannot
reverse itself or change its final decision unless by reconsideration pursuant California
Code of Regulations, title 2, section 1188.4, subdivision (b). The record bears out that
no request for reconsideration was made prior to the drafting of the parameters and
guidelines. Therefore, the language adopted in the parameters and guidelines was an
ultra vires act and could only be construed as an error. Indeed, even Staff itself concurs
on the issue of the finality of the Commission’s decisions:

It is a well-settled principle of law that an administrative agency does
not have jurisdiction to retry a question that has become final. If a
prior decision is retried by the agency, that decision is void. (Final
Staff Analysis (FSA), Item 13, December 4, 2006, hearing at p. 26.
Citation omitted.)

Once claims were filed and audits were done, legitimate costs were being disallowed.
Upon closer inspection, the error in the parameters and guidelines became apparent
and an effort was made to bring this to the attention of this Commission for correction.
The effort was buoyed by the legislatively directed reconsideration which the claiming
community had anticipated would open the gates to numerous challenges and
opportunities to clarify the barely adequate parameters and guidelines.

2. The Reconsideration Did Not Resolve the Interrogation Issue.

On April 26, 2006, this Commission began its review of its prior decision as directed by
the Legislature. Interested parties brought forward a plethora of issues to be addressed
by the Commission. (Statement of Decision (SOD) at pp. 8-9.) Specifically, the County
of Sacramento, the County of Alameda, the County of Los Angeles and the County of
Orange each addressed the issue with interrogations directly or touched upon it as part
of investigations.
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This Commission, however, carefully considered its very limited scope: the applicability
of San Diego Unified v. Commission on State Mandates (2004) 33 Cal.4th 859 and
other applicable decisions? to the reimbursable POBOR program. (SOD at pp. 11-12.)
After sorting through a number of court cases on point, this Commission addressed the
interrogation issue yet did so by only concluding that the ensuing case law did not
impinge on its initial decision. (SOD at pp. 35-36.)

So, although having noted for the record that the counties had raised other issues
including the issue of the reimbursability of interrogation costs, the matter stood
unresolved by the very limited scope of the reconsideration. Yet, this Commission in its
decision clearly noted that issues remained unresolved and directed its Staff to look into
the establishment of a reasonable reimbursement methodology. (FSA at p. 3.) Since
such a methodology requires a bedrock of clearly defined reimbursable activities, the
claiming community again sought to bring the errant parameters and guidelines back
into alignment with the original statement of decision.

3. The Interrogation Issue Was Properly Before the Commission at the
December 4 Hearing.

On June 15, 2006, the County requested to amend the parameters and guidelines. (05-
PGA-20) In addition to supporting an already proposed reasonable reimbursement
methodology, the County sought again to bring this Commission’s attention to the
discord between the Statement of Decision and the resulting parameters and guidelines
with regard to interrogations. (FSA at pp. 8 and 11 and Exhibit D thereto.)

Staff resolved the issue as follows:

...the Commission has already rejected the arguments raised by the
County and Cities® for reimbursement of investigation costs and the
cost to conduct the interrogation. Thus, staff finds that the SCO
proposal is consistent with the Commission findings when adopting
the parameters and guidelines and the Statement of Decision on
reconsideration. (FSA at p. 22.)

This statement, however, does not resolve the issue. Staff failed to recognize that, by
their own interpretation of law, the reconsideration could not act as a vehicle to resolve
the issue — even though the issue had been duly raised and briefed. Indeed, until the
December 4 hearing, the matter had not been addressed by this Commission or its
Staff.

2 This other decision considered by the Commission was Department of Finance v. Commission
on State Mandates (2003) 30 Cal.4th 727, otherwise known as the Kern High School District
case.

3 The County of San Bernardino was joined by the Cities of Los Angeles and Sacramento in
pointing out the Commission the error in the parameters and guidelines.



Request for Reconsideration of Prior Final Decision
Peace Office Procedural Bill of Rights

December 22, 2006

Page 5

Staff goes on to explain the basis for the earlier decision of the Commission. But, in
doing so, Staff misquotes the original decision:

The Commission’'s Statement of Decision includes the following
reimbursable activity:
Conducting an interrogation of a peace officer while the
officer is on duty, or compensating the peace officer for off-
duty time in accordance with regular department procedures.
(Gov. Code, § 3303, subd. (a).)
This activity was derived from Government Code section 3303,
subdivision (a), which establishes the timing and compensation of a
peace officer subject to an interrogation. Section 3303, subdivision
(a), requires that the interrogation be conducted at a reasonable
hour, preferably at a time when the peace officer is on duty, or during
the normal waking hours of the peace officer, unless the seriousness
of the investigation requires otherwise. At the test claim phase, the
claimant contended that this section resulted in the payment of
overtime to the peace officer employee. (See page 12 of the
Commission’s Statement of Decision.*) (FSA at p. 23. Emphasis
added.)

This misquote changes the intent of the original decision and taints the Staff's analysis.
In an effort to, again, draw attention to the issue, Bonnie Ter Keurst testified at the
December 4 hearing. In her testimony, she quoted the original Statement of Decision
language, emphasized that this issue was not addressed in the reconsideration and
asked this Commission to make the correction in the parameters and guidelines.
instead of doing so, this Commission relied on statements in the Final Staff Analysis,
which were echoed by counsel, and failed to give this issue the attention it deserves.

CONCLUSION

The County has brought before this Commission an important issue regarding an error
that requires this Commission’s full attention. Due to a misquote of a prior decision and
a misstatement of fact, this Commission missed the opportunity to correct its prior error.
The County requests this Commission grant its request for a hearing on the merits to
reconsider its December 4, 2006, decision on the POBOR program.

* Page 12 of the statement of decision refers to page 871 of the Administrative Record. The
misquote, however, is actually found on page 13 of the statement of decision or 872 of the
Administrative Record.
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CERTIFICATION

| declare under penalty of perjury under the laws of the State of California that the
statements made in this document are true and correct, except as to those matters
stated upon information and belief and as to those matters, | believe them to be true.

i
Executed this 44 Mday of December, 2006, at San Bernardino, California, by:

~ )
\ «,ﬁﬁiﬁé}; @47‘;&0@:}
Bonnie Ter Keurst '
Office of the Auditor/Controlier-Recorder
County of San Bernardino




PROQOF OF SERVICE BY MAIL

I, the undersigned, declare as follows:

I am a resident of the County of San Bernardino, and I am over the age of 18 years and

not a party to the within action. My place of employment is 222 West Hospitality Lane,
San Bernardino, CA 92415-0018

On December 22, 20006, I served:

REQUEST FOR RECONSIDERATION
OF PRIOR FINAL DECISION

On behalf of County of San Bernardino
Government Code sections 3300 through 3310

Claim nos. CSM-4499 and 05-R1.-4499-01
05-PGA-18, 05-PGA-19, 05-PGA-20, 05-PGA-21, and 05-PGA-22

Peace Officer Procedural Bill Of Rights

by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the United
States mail at San Bernardino, California, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed this 22nd day of
December, 2000, at San Bernardino, California.

A o g i T g
Declarant 4}1
Deborah Pittenger “’



Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor-Controller's Office

500 W. Temple Street, Room 603
Los Angeles, CA 90012

Mr. Jerry Camous

Sacramento Police Officers Association
2014 Capitol Ave, Suite 109
Sacramento, CA 95814

Mr. Steve Shields

Shields Consulting Group, Inc.
1536 36th Street

Sacramento, CA 95816

Mr. Mark Sigman

Riverside County Sheriffs Office
4095 Lemon Street

P 0 Box 512

Riverside. CA 92502

Mr. David Wellhouse

David Wellhouse & Associates, Inc
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826

Ms. Jeannie Oropeza
Department of Finance (A-15)
Education Systems Unit

915 L Street, 7th Floor
Sacramento, CA 95814

Ms. Dee Contreras

Office of Labor Relations

City of Sacramento

915 1 Street, 4th Floor - Room 4133
Sacramento, CA 95814-2604

Ms. Annette Chinn

Cost Recovery Systems, Inc.
705-2 East Bidwell Street, #294
Folsom, CA 95630

Ms. Susan Geanacou
Department of Finance
915 L Street, Suite 1190
Sacramento, CA 95814

Ms. Ginny Brummels

State Controller's Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816



Ms. Harmeet Barkschat
Mandate Resource Services
5325 Elkhorn Blvd. #307
Sacramento, CA 95842

Ms. Elise Rose

State Personnel Board
801 Capitol Mall
Sacramento, CA 95814

Mr. J. Bradley Burgess

Public Resource Management Group
1380 Lead Hill Boulevard, Suite #/06
Roseville, CA 95661

Mr. Steve Smith

Steve Smith Enterprises, Inc.
3323 Watt Avenue #291
Sacramento, CA 95821

Mr. Jim Jaggers
P.O. Box 1993
Carmichael, CA 95609

Mr. Glen Everroad

City of Newport Beach

3300 Newport Blvd.

P. 0. Box 1768

Newport Beach, CA 92659-1768

Ms. Carla Castaneda

Department of Finance
915 L Street, 11th Floor
Sacramento, CA 95814

Mr. Allan P. Burdick
MAXIMUS

4320 Auburn Bivd.
Suite 2000
Sacramento, CA 95841

Mr. Jim Spano

State Controller’'s Office (B-80)
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Mr. Gary Peterson
County of Fresno

P.O. Box 1247

Fresno, CA 93715-1247



BEFORE THE

COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

RECONSIDERATION OF PRIOR
STATEMENT OF DECISION ON:

Government Code Sections 3300 through 3310
As Added and Amended by Statutes 1976,

Chapter 465;Statutes 1978, Chapters 775, 1173,

1174, and 1178; Statutes1979, Chapter 405;
Statutes 1980, Chapter 1367; Statutes 1982,
Chapter 994; Statutes 1983, Chapter 964;
Statutes 1989, Chapter 1165; and

Statutes 1990, Chapter 675 (CSM 4499)

Directed by Government Code Section 3313,
Statutes 2005, chapter 72, section 6

(Assem. Bill (AB) No. 138),

Effective July 19, 2005.

Case No.: 05-RL-4499-01
Peace Officer Procedural Bill of Rights

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted on April 26, 2006)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby

adopted in the above-entitled matter.

JOW 7Wu V/%u;, |, A60b

PAULA HIGASHI Exeﬁ‘ave Director

Date






BEFORE THE
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STATE OF CALIFORNIA
RECONSIDERATION OF PRIOR Case No.: 05-RL-4499-01 |
STATEMENT OF DECISION ON: Peace Officer Procedural Bill of Rights

Government Code Sections 3300 through 3310

As Added and Amended by Statutes 1976,
Chapter 465;Statutes 1978, Chapters 775, 1173,
1174, and 1178; Statutes1979, Chapter 405;
Statutes 1980, Chapter 1367; Statutes 1982,
Chapter 994, Statutes 1983, Chapter 964;
Statutes 1989, Chapter 1165; and

Statutes 1990, Chapter 675 (CSM 4499)

Directed by Government Code Section 3313 .

’ t 126,200
Statutes 2005, chapter 72, section 6 (Adopted on April 26, 2006)
(Assem. Bill (AB) No. 138),

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

Effective July 19, 2005.

STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim
during a regularly scheduled hearing on April 26, 2006. Pam Stone, Dee Contreras, and
Ed Takach appeared for the City of Sacramento. Lt. Dave McGill appeared for the

Los Angeles Police Department. Susan Geanacou appeared for the Department of
Finance.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law. ~

The Commission adopted the staff analysis to partially approve the test claim at the
hearing by a vote of 5 to 1.

Summary of Findings

Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government
Code to direct the Commission to “review” the Statement of Decision, adopted in 1999,
on the Peace Officer Procedural Bill of Rights test claim (commonly abbreviated as
“POBOR™) to clarify whether the subject legislation imposed a mandate consistent with
California Supreme Court Decision in San Diego Unified School Dist. v. Commission on
State Mandates (2004) 33 Cal.4th 859 and other applicable court decisions.

In 1999, the Commission approved the test claim and adopted the original Statement of
Decision. The Commission found that certain procedural requirements under POBOR
were rights already provided to public employees under the due process clause of the



United States and California Constitutions. Thus, the Commission denied the procedural
requirements of POBOR that were already required by law on the ground that they did
not impose a new program or higher level of service, or impose costs mandated by the
state pursuant to Government Code section 17556, subdivision (c). Government Code
section 17556, subdivision (c), generally provides that the Commission shall not find
costs mandated by the state for test claim statutes that implement a federal law, unless the
test claim statute mandates costs that exceed the federal mandate. The Commission
approved the activities required by POBOR that exceeded the requirements of existing
state and federal law.

On July 27, 2000, the Commission adopted parameters and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school
districts, and special districts that employ peace officers for the ongoing activities
summarized below:

¢ Developing or updating policies and procedures.
e Training for human resources, law enforcement, and legal counsel.
o Updating the status of cases.

e Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were
not covered by the due process clause of state and federal law.

*  When a peace officer is under investigation, or becomes a witness to an incident
under investigation, and is subjected to an interrogation by the employer that
could lead to certain disciplinary actions, the following costs and activities are
eligible for reimbursement: compensation to the peace officer for interrogations
occurring during off-duty time; providing prior notice to the peace officer
regarding the nature of the interrogation and identification of investigating
officers; tape recording the interrogation; providing the peace officer employee
with access to the tape prior to any further interrogation at a subsequent time or if
any further specified proceedings are contemplated; and producing transcribed
copies of any notes made by a stenographer at an interrogation, and copies of
complaints of reports or complaints made by investigators.

* Performing certain activities, specified by the type of local agency or school
district, upon the receipt of an adverse comment against a peace officer employee.

On review of this claim pursuant to Government Code section 3313, the Commission
finds that the San Diego Unified School Dist. case supports the Commission’s 1999
Statement of Decision, which found that the POBOR legislation constitutes a state-
mandated program within the meaning of article XIII B, section 6 of the California
Constitution for counties, cities, school districts, and special districts identified in
Government Code section 3301 that employ peace officers.

The Commission further finds that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a
partial reimbursable state-mandated program within the meaning of article XIII B,



section 6 of the California Constitution and Government Code section 17514 for all
activities previously approved by the Commission except the following:

The activity of providing the opportunity for an administrative appeal to
probationary and at-will peace officers (except when the chief of police is
removed) pursuant to Government Code section 3304 is no longer a reimbursable
state-mandated activity because the Legislature amended Government Code
section 3304 in 1998. The amendment limited the right to an administrative
appeal to only those peace officers “who successfully completed the probationary
period that may be required” by the employing agency and to situations where the
chief of police is removed. (Stats. 1998, ch. 786, § 1.)

The activities of obtaining the signature of the peace officer on the adverse
comment or noting the officer’s refusal to sign the adverse comment, pursuant to

. Government Code sections 3305 and 3306, when the adverse comment results in

a punitive action protected by the due process clause' does not constitute a new
program or higher level of service and does not impose costs mandated by the
state pursuant to Government Code section 17556, subdivision (c).

BACKGROUND

Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government
Code to direct the Commission to “review” the Statement of Decision, adopted in 1999,
on the Peace Officer Procedural Bill of Rights test claim. Government Code

section 3313 states the following: :

In the 2005-06 fiscal year, the Commission on State Mandates shall
review its statement of decision regarding the Peace Officer Procedural
Bill of Rights test claim and make any modifications necessary to this
decision to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified
School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859 and
other applicable court decisions. Ifthe Commission on State Mandates
revises its statement of decision regarding the Peace Officer Procedural
Bill of Rights test claim, the revised decision shall apply to local
government Peace Office Procedural Bill of Rights activities occurring
after the date the revised decision is adopted.

Commission’s Decision on Peace Officer Procedural Bill of Rights (CSM 4499)

The Legislature enacted the Peace Officers Procedural Bill of Rights Act (commonly
abbreviated as “POBOR”), by adding Government Code sections 3300 through 3310,
in 1976. POBOR provides a series of rights and procedural safeguards to peace officers
employed by local agencies and school districts that are subject to investigation or

! Due process attaches when a permanent employee is dismissed, demoted, suspended,
receives areduction in salary, or receives a written reprimand. Due process also attaches
when the charges supporting a dismissal of a probationary or at-will employee constitute
moral turpitude that harms the employee’s reputation and ability to find future
employment and, thus, a name-clearing hearing is required.



discipline. Generally, POBOR prescribes certain protections that must be afforded
officers during interrogations that could lead to punitive action against them; gives
officers the right to review and respond in writing to adverse comments entered in their
personnel files; and gives officers the right to an administrative appeal when any punltlve
action is taken against them, or they are denied promotion on grounds other than merit.

Legislative intent for POBOR is expressly provided in Government Code section 3301 as
follows:

The Legislature hereby finds and declares that the rights and protections
provided to peace officers under this chapter constitute a matter of
statewide concern. The Legislature further finds and declares that
effective law enforcement depends upon the maintenance of stable
employer-employee relations, between public safety employees and their
employers. In order to assure that stable relations are continued
throughout the state and to further assure that effective services are

- provided to all people of the state, it is necessary that this chapter be
applicable to all public safety officers, as defined in this section, within the
State of California.

POBOR applies to all employees classified as “peace officers” under specified provisions
of the Penal Code, 1nclud1ng those peace officers employed by countles cities, special
districts and school districts.?

In 1995, the City of Sacramento filed a test claim alleging that POBOR, as it existed from
1976 until 1990, constituted a reimbursable state-mandated program within the meaning
of article XIII B, section 6 of the California Constitution.* In 1999, the Commission
approved the test claim and adopted a Statement of Decision.” The Commission found -
that certain procedural requirements under POBOR were rights already provided to
public employees under the due process clause of the United States and California
Constitutions. Thus, the Commission denied the procedural requirements of POBOR that
were already required by law on the ground that they did not impose a new program or

2 See California Supreme Court’s summary of the legislation in Baggett v. Ga;fes (1982)
32 Cal.3d 128, 135.

3 Government Code section 3301 states: “For purposes of this chapter, the term public
safety officer means all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, except subdivision (e), 830.34, 830.35, except subdivision (c), 830.36,
830.37, 830.38, 830.4, and 830.5 of the Penal Code.”

* The POBOR Act has been subsequently amended by the Legislature. (See Stats. 1994,
ch. 1259; Stats. 1997, ch. 148, Stats. 1998, ch. 263; Stats. 1998, ch. 786; Stats. 1999,

ch. 338; Stats. 2000, ch. 209; Stats. 2002, ch. 1156; Stats. 2003, ch. 876; Stats. 2004,

ch. 405; and Stats. 2005, ch. 22.) These subsequent amendments are outside the scope of
the Commission’s decision in POBOR (CSM 4499), and therefore are not analyzed to
determine whether they impose reimbursable state-mandated activities within the
meaning of article XIII B, section 6.

5 Administrative Record, page 859.



higher level of service, or impose costs mandated by the state pursuant to Government
Code section 17556, subdivision (¢). Government Code section 17556, subdivision (c),
generally provides that the Commission shall not find costs mandated by the state for test
claim statutes that implement a federal law, unless the test claim statute mandates costs
that exceed the federal mandate. The Commission approved the activities required by
POBOR that exceeded the requirements of existing state and federal law.

On July 27, 2000, the Commission adopted parameters and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school
districts, and special districts that employ peace officers for the ongoing activities
summarized below:

¢ Developing or updating policies and procedures.
¢ Training for human resources, law enforcement, and legal counsel.
¢ Updating the status of cases.

¢ Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were
not covered by the due process clause of state and federal law.

¢ When a peace officer is under investigation, or becomes a witness to an incident
under investigation, and is subjected to an interrogation by the employer that
could lead to certain disciplinary actions, the following costs and activities are
eligible for reimbursement: compensation to the peace officer for interrogations
occurring during off-duty time; providing prior notice to the peace officer
regarding the nature of the interrogation and identification of investigating
officers; tape recording the interrogation; providing the peace officer employee
with access to the tape prior to any further interrogation at a subsequent time or if
any further specified proceedings are contemplated; and producing transcribed
copies of any notes made by a stenographer at an interrogation, and copies of
complaints of reports or complaints made by investigators.

¢ Performing certain activities, specified by the type of local agency or school
district, upon the receipt of an adverse comment against a peace officer
employee.6

On March 29, 2001, the Commission adopted a statewide cost estimate covering fiscal
years 1994-1995 through 2001-2002 in the amount of $152,506,000.”

Audit by the Bureau of State Audits

The Legislative Analyst’s Office (LAO), in its Analysis of the 2002-2003 Budget Bill,
reviewed a sample of POBOR reimbursement claims and found that the annual state costs
associated with the program was likely to be two to three times higher than the amount
projected in the statewide cost estimate and significantly higher than what the Legislature
initially expected. LAO projected costs in the range of $50 to $75 million annually.

$ Administrative Record, page 1273.
7 Administrative Record, page 1309.



LAO also found a wide variation in the costs claimed by local governments. Thus, LAO
recommended that the Legislature refer the POBOR program to the Joint Legislative
Audit Committee for review, possible state audit, and possible revisions to the parameters
and guidelines.

In March 2003, the Joint Legislative Audit Committee authorized the Bureau of State
Audits to conduct an audit of the process used by the Commission to develop statewide
cost estimates and to establish parameters and guidelines for the claims related to

POBOR. '

On October 15, 2003, the Bureau of State Audits issued its audit report, finding that
reimbursement claims were significantly higher than anticipated and that some agencies
claimed reimbursement for questionable activities.® While the Bureau of State Audits
recommended the Commission make changes to the overall mandates process, it did not
recommend the Commission make any changes to the parameters and guidelines for the
POBOR program. The Commission implemented all of the Bureau’s recommendations.

On July 19, 2005, the Legislature enacted Government Code section 3313 (Stats. 2005,
ch. 72, § 6 (AB 138)) and directed the Commission to “review” the Statement of
Decision in POBOR.

Comments Filed Before the Issuance of the Draft Staff Analysis by the City and
County of Los Angeles

On October 19, 2005, Commission staff requested comments from interested parties,
affected state agencies, and interested persons on the Legislature’s directive to “review”
the POBOR program. Comments were received from the City of Los Angeles and the
‘County of Los Angeles. The City and County both contend that the Commission
properly found that POBOR constitutes a reimbursable state-mandated program within
the meaning of article XIII B, section 6 of the California Constitution. The County
further argues that, under the California Supreme Court decision in San Diego Unified
School District v. Commission on State Mandates (2004) 33 Cal.4th 859, reimbursement
must be expanded to include all activities required under the test claim statutes including
those procedures required by the federal due process clause. The County of Los Angeles
also proposes that the Commission adopt a reasonable reimbursement methodology in the
parameters and guidelines to reimburse these claims.

Comments Filed on the Draft Staff Analysis

On February 24, 2006, Commission staff issued the draft staff analysis and requested
comments on the draft. The Commission received responses from the following parties:

City of Sacramento

The City of Sacramento argues the following;:

o Prior law does not require due process protections for employees receiving short-
term suspensions, reclassifications, or reprimands. Therefore, the administrative
appeal required by the test claim legislation constitutes a new program or higher

8 Administrative Record, page 1407 et seq.



level of service when an officer receives a short-term suspension, reclassification,
or reprimand.

o Not every termination of a police chief warrants a liberty interest hearing required
under prior law. The decision of the Commission should distinguish between
those situations where there is a valid right to a liberty interest hearing under
principles of due process, from the remaining situations where a police chief is
terminated.

e The decision of the Commission should reflect “the onerous requirements
imposed when interrogations are handled under POBOR.”

e All activities required when an officer receives an adverse comment are
reimbursable.

County of Alameda

The County of Alameda states that interrogation of a sworn officer under POBOR is
difficult and requires preparation. The County alleges that ten hours of investigation
must be conducted before an interview that might take thirty minutes.

County of Los Angeles

The County of Los Angeles contends that investigation is a reimbursable state-mandated
activity. The County also argues that, pursuant to the San Diego Unified School Dist.
case, all due process activities are reimbursable.

County of Orange

The County of Orange believes the staff analysis “does not fully comprehend or account
for the [investigation] requirements of interrogation governed by Government Code
section 3303.” The County contends that the requirements of law enforcement agencies
to investigate complaints have correspondingly increased under POBOR. When a
complaint is received, the County argues that “every department is called upon to conduct
very detailed investigations when allegations of serious misconduct occur. These
investigations can vary in scope and depth from abuses of authority, the use of deadly
force, excessive force where injuries may be significant, serious property damage, and
criminal behavior.” The County also contends that the investigation involves the subject
officer and other officer witnesses.

Department of Finance

The Department of Finance contends that the San Diego Unified School Dist. case does
not support the finding that the test claim legislation constitutes a reimbursable state-
mandated program for school districts. Finance acknowledges the language in San Diego
Unified School Dist. declining to extend the City of Merced decision to preclude
reimbursement whenever any entity makes a discretionary decision that triggers
mandated costs. Finance argues, however, that the Supreme Court’s findings are not
applicable to school districts since there is no requirement in law for school districts to
form a police department. Finance states the following:

.. . there is no requirement in law for these districts to form a police
department and safe schools can be maintained without the need to hire



police officers as is evidenced by the many school districts that do not
have police departments. The fact that the Legislature has declared it
necessary for POBOR to apply to all public safety officers is not the same
as requiring their hiring in the first place. School districts could, indeed,
control or even avoid the extra cost of the POBOR legislation by not
forming a police department at all, which is materially different from fire
protection services that must be provided by fire protection districts.
POBOR activities that might be claimed by school districts are, instead,
analogous to non-reimbursable activities in the Department of Finance v.
Commission on State Mandates [Kern High School Dist.] case that flowed
from an underlying exercise of discretion and those in past Commission
decisions that denied reimbursement to school districts for other peace
officer activities.

Discussion

The courts have found that article XIII B, section 6 of the California Constitution’
recognizes the state constitutional restrictions on the powers of local government to tax
and spend.’® “Its purpose is to preclude the state from shifting financial responsibility for
carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume
increased financial responsibilities because of the taxing and spending limitations that
articles XIII A and XIII B impose.”'' A test claim statute or executive order may impose
a reimbursable state-mandated program if it orders or commands a local agency or school
district to engage in an activity or task 2 In addition, the required activity or task must be
new, constituting a “new program,” or it must create a “higher level of service” over the
previously required level of service. 13

? Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in November
2004) provides: “(a) Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the program or
increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates: (1) Legislative mandates requested by
the local agency affected. (2) Legislation defining a new crime or changing an existing
definition of a crime. (3) Legislative mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing legislation enacted prior to
January 1, 1975.”

' Department of Finance v. Commission on State Mandates (Kern High School Dist.)
(2003) 30 Cal.4th 727, 735.

"' County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

12 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155,
174.

1* San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar).
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The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public
services, or a law that imposes unique requirements on local agencies or school districts
to implement a state policy, but does not apply generally to all residents and entities in
the state."* To determine if the program is new or imposes a higher level of service, the
test claim legislation must be compared with the legal requirements in effect 1mmed1ately
before the enactment of the test claim leglslatlon A “higher level of service” occurs
when thclaénew ‘requirements were intended to provide an enhanced service to the
public.”

Finally, the newly required activity or increased level -of service must impose costs
mandated by the state.'’

The Commission is vested with exclusive authority to adjudicate disputes over the
existence of state-mandated programs within the meaning of article XIII B, section 6.'8
In making its decisions, the Commission must strictly construe article XIII B, section 6
and not apply it as an “equitable remedy to cure the perceived unfairness resulting from
political decisions on funding priorities.”"’

I Commission Jurisdiction and Period of Reimbursement for Decision on
Reconsideration

It is a well-settled issue of law that administrative agencies, such as the Commission, are
entities of limited jurisdiction. Administrative agencies have only the powers that have
been conferred on them, expressly or by implication, by statute or constitution. The
Commission’s jurisdiction in this case is based solely on Government Code section 3313.
Absent Government Code section 3313, the Commission would have no jurisdiction to
review and reconsider 1ts decision on POBOR since the decision was adopted and issued
well over 30 days ago.?

4 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar,
supra, 44 Cal.3d 830, 835.) :

5 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44
Cal.3d 830, 835.

'® San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

" County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of
Sonoma); Government Code sections 17514 and 17556.

'8 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code
sections 17551, 17552.

% County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State
of California (1996) 45 Cal.App.4th 1802, 1817.

% Government Code section 17559.
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Thus, the Commission must act within the jurisdiction granted by Government Code
section 3313, and may not substitute its judgment regarding the scope of its jurisdiction
on reconsideration for that of the Legislature.”! Since an action by the Commission is
void if its action is in excess of the powers conferred by statute, the Commission must
narrowly construe the provisions of Government Code section 3313.

Government.Code section 3313 provides:

In the 2005-06 fiscal year, the Commission on State Mandates shall
review its statement of decision regarding the Peace Officer Procedural
Bill of Rights test claim and make any modifications necessary to this
decision to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified
School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859 and
other applicable court decisions. 1f the Commission on State Mandates
revises its statement of decision regarding the Peace Officer Procedural
Bill of Rights test claim, the revised decision shall apply to local
government Peace Office Procedural Bill of Rights activities occurring
after the date the revised decision is adopted. (Emphasis added.)

The Commission’s jurisdiction on review is limited by Government Code section 3313,
to clarify whether the subject legislation imposed a mandate consistent with California
Supreme Court Decision in San Diego Unified School Dist. ... and other applicable court
decisions.”

In addition, Government Code section 3313 states that “the revised decision shall apply
to local government Peace Officer Procedural Bill of Rights activities occurring after the
date the revised decision is adopted.” Thus, the Commission finds that the decision
adopted by the Commission on this reconsideration or “review” of POBOR applies to
costs incurred and claimed for the 2006-2007 fiscal year.

IL. Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

In 1999, the Commission found that the test claim legislation mandates law enforcement
agencies to take specified procedural steps when investigating or disciplining a peace
officer employee.”> The Commission found that Government Code section 3304
mandates, under specified circumstances, that “no punitive action [‘any action that may
lead to dismissal, demotion, suspension, reduction in salary, written reprimand, or
transfer for purposes of punishment’], nor denial of promotion on grounds other than
merit, shall be undertaken by any public agency without providing the public safety
officer with an opportunity for administrative appeal.”

The Commission also found that the following activities are mandated by Government
Code section 3303 when the employer wants to interrogate an officer:

2L Cal. State Restaurant Assn. v. Whitlow (1976) 58 Cal.App.3d 340, 346-347.
2 Original Statement of Decision (AR, p. 862).
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e When required by the seriousness of the investigation, compensating the peace
officer for interrogations occurring during off-duty time in accordance with
regular department procedures. (Gov. Code, § 3303, subd. (a).)

¢ Providing prior notice to the peace officer regarding the nature of the
interrogation and identification of the investigating officers. (Gov. Code, § 3303,
subds. (b) and (c).)

e Providing the peace officer employee with access to a tape recording of his or her
interrogation prior to any further interrogation at a subsequent time, as specified.
(Gov. Code, § 3303, subd. (g).)

¢ Under specified circumstances, producing transcribed copies of any notes made
by a stenographer at an interrogation, and copies of reports or complaints made by
investigators or other persons when requested by the officer. (Gov. Code, § 3303,
subd. (g).)

Finally, Government Code sections 3305 and 3306 provide that no peace officer shall
have any adverse comment entered into the officer’s personnel file without having first
read and signed the adverse comment. If the peace officer refuses to sign the adverse
comment, that fact shall be noted on the document and signed or initialed by the peace
officer. In addition, the peace officer shall have 30 days to file a written response to any
adverse comment entered into the personnel file. The Commission found that
Government Code sections 3305 and 3306 impose the following requirements on
employers before an adverse comment is placed in an officer’s personnel file:

e To provide notice of the adverse comment to the officer.
¢ To provide an opportunity to review and sign the adverse comment.
e To provide an opportunity to respond to the adverse comment within 30 days.

¢ To note on the document that the peace officer refused to sign the adverse
comment and to obtain the peace officer’s signature or initials under such
circumstances.

POBOR, by the terms set forth in Government Code section 3301, expressly applies to
counties, cities, school districts, and special districts and the Commission approved the
test claim for these local entities. Government Code section 3301 states the following:
“For purposes of this chapter, the term public safety officer means all peace officers
specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (e),
830.34, 830.35, except subdivision (c), 830.36, 830.37, 830.4, and 830.5 of the Penal
Code.” The legislation, however, does not apply to reserve or recruit ofﬁcers,23 cororners,
or railroad police officers commissioned by the Governor.

Government Code section 3313 requires the Commission to review these findings to
clarify whether the subject legislation imposes a mandate consistent with the California
Supreme Court Decision in San Diego Unified School Dist. and other applicable court
decisions.

23 Burden v. Snowden (1992) 2 Cal.4th 556, 569.
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Generally, in order for test claim legislation to impose a reimbursable state-mandated
program, the statutory language must mandate an activity or task on local governmental
entities. If the statutory language does not impose a mandate, then article XIII B,
section 6 of the California Constitution is not triggered and reimbursement is not
required.

In the present case, although the procedural rights and protections afforded a peace
officer under POBOR are expressly required by statute, the required activities are not
triggered until the employing agency makes certain local decisions. For example, in the
case of a city or county, agencies that are required by the Constitution to employ peace
officers,”* the POBOR activities are not triggered until the city or county decides to
interrogate the officer, take punitive action against the officer, or place an adverse
comment in the officer’s personnel file. These initial decisions are not expressly
mandated by state law, but are governed by local policy, ordinance, city charter, or
memorandum of understanding.?

In the case of a school district or special district, the POBOR requirements are not
triggered until the school district or special district (1) decides to exercise the statutory
authority to employ peace officers, and (2) decides to interrogate the officer, take
punitive action against the officer, or place an adverse comment in the officer’s personnel
file.

After the Commission issued its decision in this case, two California Supreme Court
decisions were decided that address the “mandate” issue; Kern High School Dist. and
San Diego Unified School Dist.*® Thus, based on the court’s ruling in these cases, the ‘
issue is whether the test claim legislation constitutes a state-mandated program within the
meaning of article XIII B, section 6 in light of the local decisions that trigger the POBOR
requirements.

As described below, the Legislature expressly declared its intent that the POBOR
legislation is a matter of statewide concern and was designed to assure that effective
police protection services are provided to all people of the state. The California Supreme
Court found that POBOR protects the health, safety, and welfare of the citizens. Thus,

* Article X1 of the California Constitution provides for the formation of cities and
counties. Section 1, Counties, states that the Legislature shall provide for an elected
county sheriff. Section 5, City charter provision, specifies that city charters are to
provide for the “government of the city police force.”

% See Baggett v. Gates (1982) 32 Cal.3d 128, 137-140, where the California Supreme
Court determined that POBOR does not (1) interfere with the setting of peace officers’

- compensation, (2) regulate qualifications for employment, (3) regulate the manner,
method, times, or terms for which a peace officer shall be elected or appointed, nor does
it (4) affect the tenure of office or purpose to regulate or specify the causes for which a
peace officer can be removed. These are local decisions. But the court found that
POBOR impinges on the city’s implied power to determine the manner in which an
employee can be disciplined.

% Kern High School Dist., supra, 30 Cal.4th 727; San Diego Unified School Dist., supra,
33 Cal.4th 859.
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based on the facts of this case, the Commission finds that the Supreme Court’s decision
in San Diego Unified School Dist. supports the Commission’s original finding that the
test claim legislation constitutes a state-mandated program for cities, counties, school
districts, and special districts as described below.

A. POBOR constitutes a state-mandated program even though a local decision
is first made to interrogate the officer, take punitive action against the
officer, or place an adverse comment in the officer’s personnel file.

The procedural rights and protections afforded a peace officer under POBOR are required
by statute. The rights are not triggered, however, until the employing agency decides to
interrogate an officer, take punitive action against the officer, or place an adverse
comment in an officer’s personnel file. These initial decisions are not mandated by the
state, but are governed by local policy, ordinance, city charter, or a memorandum of
understanding,.

Nevertheless, based on findings made by the California Supreme Court regarding the
POBOR legislation and in San Diego Unified School Dist., the Commission finds that the
test claim legislation constitutes a state-mandated program within the meaning of article
XIII B, section 6 of the California Constitution.

After the Commission issued its Statement of Decision in this case, the California
Supreme Court decided the Kern High School Dist. case and considered the meaning of
the term “state mandate™ as it appears in article XIII B, section 6 of the California
Constitution.” In Kern High School Dist., school districts requested reimbursement for
notice and agenda costs for meetings of their school site councils and advisory bodies.
These bodies were established as a condition of various education-related programs that
were funded by the state and federal government. ’

When analyzing the term “state mandate,” the court reviewed the ballot materials for
article XIII B, which provided that “a state mandate comprises something that a local
government entity is required or forced to do.”?® The ballot summary by the Legislative
Analyst further defined “state mandates™ as “requirements imposed on local governments
by legislation or executive orders.” %’

The court also reviewed and affirmed the holding of City of Merced v. State of California
(1984) 153 Cal.App.3d 777, determining that, when analyzing state-mandate claims, the
Commission must look at the underlying program to determine if the claimant’s
participation in the underlying program is voluntary or legally compelled. *° The court
stated the following:

In City of Merced, the city was under no legal compulsion to resort to
eminent domain-but when it elected to employ that means of acquiring
property, its obligation to compensate for lost business goodwill was not a

27 Kern High School Dist., supra, 30 Cal.4th 727.
8 Id. at page 737.

% Ibid.

30 Jd. at page 743.
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reimbursable state mandate, because the city was not required to employ
eminent domain in the first place. Here as well, if a school district elects
to participate in or continue participation in any underlying voluntary
education-related funded program, the district’s obligation to comply with
the notice and agenda requirements related to that program does not
constitute a reimbursable state mandate. (Emphasis in original.)*’

Thus, the Supreme Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to
incur notice and agenda costs, and hence are entitled to reimbursement
from the state, based merely upon the circumstance that notice and agenda
provisions are mandatory elements of education-related programs in which
claimants have participated, without regard to whether claimant’s
participation in the underlying program is voluntary or compelled.
[Emphasis added.]*

Based on the plain language of the statutes creating the underlying education programs in
Kern High School Dist., the court determined that school districts were not legally
compelled to participate in eight of the nine underlying programs.’ 3

The school districts in Kern High School Dist., however, urged the court to define “state
mandate” broadly to include situations where participation in the program is coerced as a
~ result of severe penalties that would be imposed for noncompliance. The court
previously applied such a broad construction to the definition of a federal mandate in the
case of City of Sacramento v. State (1990) 50 Cal.3d 51, 74, where the state’s failure to
comply with federal legislation that extended mandatory coverage under the state’s
unemployment insurance law would result in California businesses facing “a new and
serious penalty — full, double unemployment taxation by both state and federal
govemments.”3 4 Although the court in Kern High School Dist. declined to apply the
reasoning in Cify of Sacramento that a state mandate may be found in the absence of
strict legal compulsion on the facts before it in Kern, after reflecting on the purpose of
article XIII B, section 6 — to preclude the state from shifting financial responsibilities
onto local agencies that have limited tax revenue— the court stated:

In light of that purpose, we do not foreclose the possibility that a
reimbursable state mandate under article XIII B, section 6, properly might
be found in some circumstances in which a local entity is not legally

compe}lsled to participate in a program that requires it to expend additional
funds.

3 Ibid

32 Jd. at page 731.

3 1d. at pages 744-745.

34 City of Sacramento, supra, 50 Cal.3d 51, 74.

* Kern High School Dist., supra, 30 Cal.4th 727, 752.
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Thus, the court in Kern recognized that there could be a case, based on its facts, where
reimbursement would be required under article XIII B, section 6 in circumstances where
the local entity was not legally compelled to participate in a program.

One year later, the Supreme Court revisited the “mandate” issue in San Diego Unified
School Dist., a case that addressed a challenge to a Commission decision involving a
school district’s expulsion of a student. The school district acknowledged that under
specified circumstances, the statutory scheme at issue in the case gave school districts
discretion to expel a student. The district nevertheless argued that it was mandated to
incur the costs associated with the due process hearing required by the test claim
legislation when a student is expelled. The district argued that “although any particular
expulsion recommendation may be discretionary, as a practical matter it is inevitable that
some school expulsions will occur in the administration of any public school program”
and, thus, the ruling in City of Merced should not apply.*®

In San Diego Unified School Dist., the Supreme Court did not overrule the Kern or City
of Merced cases, but stated that “[u]pon reflection, we agree with the District and amici
curiae that there is reason to question an extension of the holding of City of Merced so as
to preclude reimbursement under article XIII B, section 6 of the state Constitution and
Government Code section 17514, whenever an entity makes an initial discretionary
decision that in turn triggers mandated costs.”’ The court explained as follows:

Indeed, it would appear that under a strict application of the language of
City of Merced, public entities would be denied reimbursement for state-
mandated costs in apparent contravention of the intent underlying article
XIII B, section 6 of the state Constitution and Government Code

section 17514 and contrary to past decisions in which it has been
established that reimbursement was in fact proper. For example, in '
Carmel Valley [citation omitted] an executive order requiring that county
firefighters be provided with protective clothing and safety equipment was
found to create a reimbursable state mandate for the added costs of such
clothing and equipment. [Citation omitted.] the court in Carmel Valley
apparently did not contemplate that reimbursement would be foreclosed in
that setting merely because a local agency possessed discretion concerning
how many firefighters it would employ — and hence, in that sense, could
control or perhaps even avoid the extra costs to which it would be
subjected. Yet, under a strict application of the rule gleaned from City of
Merced [citation omitted], such costs would not be reimbursable for the
simple reason that the local agency’s decision to employ firefighters
involves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the
voters who enacted article XIII B, section 6, or the Legislature that
adopted Government Code section 17514, intended that result, and hence

36 San Diego Unified School Dist., supra, 33 Cal.4th 859, 887.
37 Id. at page 887.
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we are reluctant to endorse, in this case, an application of the rule of City
of Merced that might lead to such result.*®

Ultimately, however, the court did not resolve the issue regarding the application of the
City of Merced case to the discretionary expulsions, and resolved the case on alternative
grounds.”

In the present case, the purpose of POBOR, as stated in Government Code section 3301,
is to assure that stable employment relations are continued throughout the state and to
further assure that effective law enforcement services are provided to all people of the
state. The Legislature declared POBOR a matter of statewide concern.

In 1982, the California Supreme Court addressed the POBOR legislation in Baggett v.
Gates.*® In Baggett, the City of Los Angeles received information that certain peace
officer employees were engaging in misconduct during work hours. The city interrogated
the officers and reassigned them to lower paying positions (a punitive action under
POBOR). The employees requested an administrative appeal pursuant to the POBOR
legislation and the city denied the request, arguing that charter cities cannot be
constitutionally bound by POBOR. The court acknowledged that the home rule provision
of the Constitution gives charter cities the power to make and enforce all ordinances and
regulations, subject only to the restrictions and limitations provided in the city charter.
Nevertheless, the court found that the City of Los Angeles was required by the POBOR
legislation to provide the opportunity for an administrative appeal to the officers.*' In
reachlng its conclusion, the court relied, in part, on the express language of legislative
intent in Government Code section 3301 that the POBOR legislation is a “matter of
statewide concern.”*

The court in Baggett also concluded that the consequences of a breakdown in
employment relations between peace officers and their employers would create a clear
and present threat to the health, safety, and welfare of the citizens of the city, which
would extend far beyond local boundaries.

Finally, it can hardly be disputed that the maintenance of stable
employment relations between police officers and their employers is a
matter of statewide concern. The consequences of a breakdown in such
relations are not confined to a city’s borders. These employees provide an
essential service. Its absence would create a clear and present threat not
only to the health, safety, and welfare of the citizens of the city, but also to
the hundreds, if not thousands, of nonresidents who daily visit there. Its
effect would also be felt by the many nonresident owners of property and
businesses located within the city’s borders. Our society is no longer a

38 Id. at pages 887-888.

% Id. at page 888.

® Baggett v. Gates (1982) 32 Cal.3d 128.
1 Id at page 141.

2 Id. at page 136.
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collection of insular local communities. Communities today are highly
interdependent. The inevitable result is that labor unrest and strikes
produce consequences which extend far beyond local boundaries.*

Thus, the court found that “the total effect of the POBOR legislation is not to deprive
local governments of the right to manage and control their police departments but to
secure basic rights and protections to a segment of public employees who were thought
unable to secure them for themselves.”**

In 1990, the Supreme Court revisited the POBOR legislation in Pasadena Police Officers
Assn. v. City of Pasadena (Pasadena).”® The Pasadena case addressed the POBOR
requirement in Government Code section 3303 to require the employer to provide an
officer subject to an interrogation with any reports or complaints made by investigators.
In the language quoted below, the court described the POBOR legislation and recognized
that the public has a high expectation that peace officers are to be held above suspicion of
violation of the laws they are sworn to enforce. Thus, in order to maintain the public’s
confidence, “a law enforcement agency must promptly, thoroughly, and fairly investigate

allegations of officer misconduct ... [and] institute disciplinary proceedings.” (Emphasis
added.)

Courts have long recognized that, while the off-duty conduct of employees
is generally of no legal consequence to their employers, the public expects
peace officers to be “above suspicion of violation of the very laws they are
sworn ... to enforce.” [Citations omitted.] Historically, peace officers
have been held to a higher standard than other public employees, in part
because they alone are the “guardians of peace and security of the
community, and the efficiency of our whole system, designed for the
purpose of maintaining law and order, depends upon the extent to which
such officers perform their duties and are faithful to the trust reposed in
them.” [Citation omitted.] To maintain the public’s confidence in its
police force, a law enforcement agency must promptly, thoroughly, and
fairly investigate allegations of officer misconduct; if warranted, it must
institute disciplinary proceedings.*®

Under a strict application of the City of Merced case, the requirements of the POBOR
legislation would not constitute a state-mandated program within the meaning of article
XIII B, section 6 “for the simple reason” that the local entity’s ability to decide who to
discipline and when “could control or perhaps even avoid the extra costs” of the POBOR
legislation.”’ But a local entity does not decide who to investigate or discipline based on
the costs incurred to the entity. The decision is made, as indicated by the Supreme Court
to maintain the public’s confidence in its police force and to protect the health, safety,

2

® Id. at page 139-140.

“ Id. at page 140,

S Pasadena Police Officers Assn. v. City of Pasadena (1990) 51 Cal.3d 564.
6 Id at page 571-572. l

47 San Diego Unified School Dist., supra, 33 Cal.4th 859, 887-888.
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and welfare of its citizens. Thus, as indicated by the Supreme Court in San Diego
Unified School Dist., a finding that the POBOR legislation does not constitute a
mandated program would conflict with past decisions like Carmel Valley, where the court
found a mandated program for providing protective clothing and safety equipment to
firefighters and made it clear that “[pJolice and fire protection are two of the most
essential and basic functions of local government.”4 Moreover, the POBOR legislation
implements a state policy to maintain stable employment relations between police
officers and their employers to “assure that effective services are provided to all people of
the state.” POBOR, therefore, carries out the governmental function of providing a
service to the public, and imposes unique requirements on local agencies to implement
the state policy.*” Thus, a finding that the test claim legislation does not impose a state-
mandated program contravenes the purpose of article XIII B, section 6 “to preclude the
state from shifting financial responsibility for carrying out governmental functions to
local agencies, which are ‘ill-equipped’ to assume increased financial responsibilities”
due to the tax and spend provisions of articles XIII A and XIII B.*

Accordingly, even though local decisions are first made to interrogate an officer, take
punitive action against the officer, or to place an adverse comment in an officer’s
personnel file, the Commission finds, based on San Diego Unified School Dist. and the
facts presented in this case, that POBOR constitutes a state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution. '

B. POBOR constitutes a state-mandated program for school districts and for
special districts identified in Government Code section 3301 that employ
peace officers.

Government Code section 3301, the statute that identifies the peace officers afforded the
rights and protections granted in the POBOR legislation, expressly includes peace
officers employed by school districts and community college districts pursuant to Penal
Code section 830.32. Penal Code section 830.32 provides that members of a school
district and community college district police department appointed pursuant to
Education Code sections 39670 and 72330 are peace officers if the primary duty of the
officer is the enforcement of law as prescribed by Education Code sections 39670
(renumbered section 38000) and 72330, and the officers have completed an approved
course of training prescribed by the Commission on Peace Officer Standards and
Training (POST) before exercising the powers of a peace officer.

POBOR also applies to special districts authorized by statute to maintain a police
department, including police protection districts, harbor or port police, transit police,
peace officers employed by the San Francisco Bay Area Rapid Transit District (BART),

48 San Diego Unified School Dist., supra, 33 Cal.4th 859, 887-888; Carmel Valley Fire
Protection Dist. v. State (1987) 190 Cal.App.3d 521, 537.

4 San Diego Unified School, supra, 33 Cal.4th at page 874.
%0 1d. at page 888, fin. 23.
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peace officers employed by airport districts, peace officers employed by a housing
authority, and peace officers employed by fire protection districts.”!

While counties and cities are mandated by the California Constitution to employ peace
officers,? school districts and special districts are not expressly required by the state to
employ peace officers. School districts and special districts have statutory authority to
employ peace officers.

Following the Supreme Court’s decision in Kern High School Dist., the Commission
denied school district test claims addressing peace officer employees on the ground that
school districts are not mandated by state law to have a police department and employ
peace officers. In these decisions, the Commission acknowledged the provision in the
Constitution (Cal. Const., art. 1, § 28, subd. (c)) that requires K-12 school districts to
maintain safe schools. The Commission found, however, that there is no constitutional or
statutory requirement to maintain safe schools through school security or a school district
police department. Moreover, school districts have governmental immunity under
Government Code section 845 and cannot be liable for civil damages for “failure to
establish a police department or otherwise to provide police protection service or, if
police protection service is provided, for failure to provide sufficient police protection
service.” Comments on Government Code section 845 by the Law Revision
Commission state that the immunity was enacted by the Legislature to prevent judges and
juries from removing the ultimate decision-making authority regarding police protection
from those (local governments) that are politically responsible for making the decision.**

*! Government Code section 3301; Penal Code section 830.1, subdivision (a) [“police
officer of a district (including police officers of the San Diego Unified Port District
Harbor Police) authorized by statute to maintain a police department™]; Penal Code
section 830.31, subdivision (d) [“A housing authority patrol officer employed by the
housing authority of a ... district ...”]; Penal Code section 830.33 [“(a) A member of the
San Francisco Bay Area Rapid Transit District Police Department appointed pursuant to
Section 28767.5 of the Public Utilities Code ... (b) Harbor or port police regularly
employed and paid ... by a ... district ... (¢) Transit police officers or peace officers of a
... district ... (d) Any person regularly employed as an airport law enforcement officer by
a ... district ...”; and Penal Code section 830.37 [“(a) Members of an arson-investigating
unit ... of a fire department or fire protection agency of a ... district ... if the primary
duty of these peace officers is the detection and apprehension of persons who have
violated any fire law or committed insurance fraud ...(b) Members ... regularly paid and
employed in that capacity, of a fire department or fire protection agency of a ... district
... if the primary duty of these peace officers .. is the enforcement of law relating to fire
prevention or fire suppression.”

52 See ante, footnote 21.
%3 See Leger v. Stockton Unified School Dist. (1988) 202 Cal.App.3d 1448.
3 4 California Law Revision Commission Reports 801 (1963).
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Immunity under Government Code section 845 also applies to community college
districts and special districts.”

Thus, based on the Supreme Court’s holding in Kern High School Dist., past decisions of
the Commission have determined that local entities, such as school districts, are not
entitled to reimbursement for activities required by the state when the activities are
triggered by the discretionary local decision to employ peace officers.

This case presents different facts, however. Here, unlike the other cases, the Legislature
expressly stated in Government Code section 3301 that POBOR is a matter of statewide
concern and found that it was necessary to apply the legislation to all public safety
officers, as defined. Government Code section 3301 states the following:

The Legislature hereby finds and declares that the rights and protections
provided to peace officers under this chapter constitute a matter of
statewide concern. The Legislature further finds and declares that
effective law enforcement depends upon the maintenance of stable
employer-employee relations, between public safety employees and their
employers. In order to assure that stable relations are continued
throughout the state and to assure that effective services are provided to all
people of the state, it is necessary that this chapter be applicable to all
public safety officers, as defined in this section, wherever situated within
the State of California.

Legislative declarations of policy are entitled to great weight by the courts “and it is not
the duty or prerogative of the courts to interfere with such legislative finding unless it
clearly appears to be erroneous and without reasonable foundation.”*®

Furthermore, in San Diego Unified School Dist., the Supreme Court acknowledged the
school district’s argument that the due process hearing procedures were mandated when
the district exercised its discretion and expelled a student, despite the City of Merced and
Kern cases. The court stated the following:

Indeed, the Court of Appeal below suggested that the present case is
distinguishable from City of Merced [citation omitted], in light of article I,
section 28, subdivision (c), of the state Constitution. That constitutional
subdivision, part of Proposition § (known as the Victim’s Bill of Rights
initiative, adopted by the voters at the Primary Election in June 1982),
‘states: “All students and staff of public primary, elementary, junior high
and senior high schools have the inalienable right to attend campuses
which are safe, secure, and peaceful.” The Court of Appeal below
concluded: “In light of a school district’s constitutional obligation to
provide a safe educational environment ..., the incurring [due process]
hearing costs ... cannot properly be viewed as a nonreimbursable
‘downstream’ consequence of a decision to seek to expel a student under

3% Peterson v. San Francisco Community College Dist. (1984) 36 Cal.3d 799, Hernandez
v. Southern California Rapid Transit Dist. (1983) 142 Cal.App.3d 1063.

% Paul v. Eggman (1966) 244 Cal.App.2d 461, 471-472.
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Education Code section 48915°s discretionary provision for damaging or
stealing school or private property, receiving stolen property, engaging in
sexual harassment or hate violence, or committing other specified acts of
misconduct ... that warrant such expulsion.””’

In response, the Supreme Court stated that “[u]pon reflection, we agree with the District
and amici curiae that there is reason to question an extension of the holding of City of
Merced so as to preclude reimbursement under article XIII B, section 6 of the state
Constitution and Government Code section 17514, whenever an entity makes an initial
discretionary decision that in turn triggers mandated costs.”® The court explained as
follows:

Indeed, it would appear that under a strict application of the language of
City of Merced, public entities would be denied reimbursement for state-
mandated costs in apparent contravention of the intent underlying article
XIII B, section 6 of the state Constitution and Government Code

section 17514 and contrary to past decisions in which it has been
established that reimbursement was in fact proper. For example, in
Carmel Valley [citation omitted] an executive order requiring that county
firefighters be provided with protective clothing and safety equipment was
found to create a reimbursable state mandate for the added costs of such
clothing and equipment. [Citation omitted.] The court in Carmel Valley
apparently did not contemplate that reimbursement would be foreclosed in
that setting merely because a local agency possessed discretion concerning
how many firefighters it would employ — and hence, in that sense, could
control or perhaps even avoid the extra costs to which it would be
subjected. Yet, under a strict application of the rule gleaned from City of
Merced [citation omitted], such costs would not be reimbursable for the
simple reason that the local agency’s decision to employ firefighters
involves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the
voters who enacted article XIII B, section 6, or the Legislature that
adopted Government Code section 17514, intended that result, and hence
we are reluctant to endorse, in this case, an application of the rule of City
of Merced that might lead to such result.”

The Department of Finance contends that the San Diego Unified School Dist. case does
not support the finding that the test claim legislation constitutes a reimbursable state-
mandated program for school districts. Finance acknowledges the language in San Diego
Unified School Dist. declining to extend the City of Merced decision to preclude
reimbursement whenever any entity makes a discretionary decision that triggers
mandated costs. Finance argues, however, that the Supreme Court’s findings are not

37 San Diego Unified School Dist., supra, 33 Cal.4th at page 887, footnote 22.
%8 Id. at page 887.
%% Id, at pages 887-888.

23



applicable to school districts since there is no requirement in law for school districts to
form a police department. Finance states the following:

In the Carmel Valley Fire Protection District case ((1987) 190 Cal.App.3d
521), unlike the situation here, the fire districts did not have the option to
form a fire department and hire firefighters. In fact, the San Diego Unified
School Dist. case cited Carmel Valley to make it clear that “[p]olice and
fire protection are two of the most essential and basic functions of local
government.” (San Diego Unified School Dist., supra, 33 Cal.4th 859,
887-888, Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d 521,
537). Such is not the case for school districts and community college
districts.

As stated above, there is no requirement in law for these districts to form a
police department and safe schools can be maintained without the need to
hire police officers as is evidenced by the many school districts that do not
have police departments. The fact that the Legislature has declared it
necessary for POBOR to apply to all public safety officers is not the same
as requiring their hiring in the first place. ‘School districts could, indeed,
control or even avoid the extra cost of the POBOR legislation by not
forming a police department at all, which is materially different from fire
protection services that must be provided by fire protection districts.
POBOR activities that might be claimed by school districts are, instead,
analogous to non-reimbursable activities in the Department of Finance v.
Commission on State Mandates [Kern High School Dist.] case that flowed
from an underlying exercise of discretion and those in past Commission
decisions that denied reimbursement to school districts for other peace
officer activities.

Finance, in response to the draft staff analysis, makes no comments with respect to
special districts that also have the authority, but are not required, to employ peace
officers.®? At the hearing, however, Finance argued that its comments apply equally to
special districts. ‘ '

The Commission disagrees with the Department of Finance. The fire protection districts
in Carmel Valley were not mandated by the state to be formed, as asserted by Finance.
Fire protection districts are established either by petition of the voters or by a resolution
adopted by the legislative body of a county or city within the territory of the proposed
district. Once a petition has been certified or a resolution adopted, the local agency

80 See, for example, Public Utilities Code section 28767.5, which authorizes BART to
employ peace officers:

The district may employ a suitable security force. The employees of the
district that are designated by the general manager as security officers
shall have the authority and powers conferred by Section 830.9 of the
Penal Code upon peace officers. The district shall adhere to the standards
for recruitment and training of peace officers established by the
Commission on Peace Officer Standards and Training ...
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formation commission must approve the formation of the district “with or without
amendment, wholly, partially, or conditionally.” A local election is then held and the
district is created if a majority of the votes are cast in favor of forming the district.’'
Furthermore, the implication that the phrase “local government” in the Carmel Valley
case excludes school districts is wrong. “Local government” is specifically defined in
article XIII B, section 8 of the Constitution to include school districts and special
districts. The definitions in article XIII B, section 8 apply to the mandate reimbursement
provisions of section 6. Article XIII B, section 8 states in relevant part the following:

As used in this article and except as otherwise expressly provided herein:

(d) “Local government” means any city, county, city and county, school
district, special district, authority, or other political subdivision of or
within the state.

Therefore, the arguments raised by the Department of Finance do not resolve the issue.
The Supreme Court in San Diego Unified School Dist. did not resolve the issue either.
Rather, the court stated the following:

In any event, we have determined that we need not address in this case the
problems posed by such an application of the rule articulated in City of
Merced, because this aspect of the present case can be resolved on an
alternative basis.*

Thus, the Commission has the difficult task of resolving the issue for purposes of this
claim. For the reasons below, the Commission finds that the POBOR legislation
constitutes a state-mandated program for school districts and the special districts
identified in Government Code section 3301 that employ peace officers.

Under a strict application of the Cify of Merced case, the requirements of the POBOR
legislation would not constitute a state-mandated program within the meaning of article
XIII B, section 6 for school districts and the special districts that employ peace officers
“for the simple reason” that the ability of the school district or special district to decide
whether to employ peace officers “could control or perhaps even avoid the extra costs” of
the POBOR legislation.63 But here, the Legislature has declared that, as a matter of
statewide concern, it is necessary for POBOR to apply to all public safety officers, as
defined in the legislation. As previously indicated, the California Supreme Court
concluded that the peace officers identified in Government Code section 3301 of the
POBOR legislation provide an “essential service” to the public and that the consequences
of a breakdown in employment relations between peace officers and their employers
would create a clear and present threat to the health, safety, and welfare of the citizens of
the state.%*

*! Health and Safety Code sections 13815 et seq.

52 San Diego Unified School Dist., supra, 33 Cal.4th 859, 888.
% Ibid.

% Baggert, supra, 32 Cal.3d 128, 139-140.
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In addition, in 2001, the Supreme Court determined that school districts, apart from
education, have an “obligation to protect pupils from other children, and also to protect
teachers themselves from violence by the few students whose conduct in recent years has
prompted national concern.” The court further held that California fulfills its obligations
under the safe schools provision of the Constitution (Cal. Const., art. I, § 28, subd. (c)) by
permitting local school districts to establish a police or security department to enforce
rules governing student conduct and discipline. 55 The arguments by the school districts
regarding the safe schools provision of the Constitution caused the Supreme Court in San
Diego Unified School Dist. to question the application of the City of Merced case.®

The Legislature has also recognized the essential services provided by special district
peace officers in Government Code section 53060.7. The special districts identified in

- that statute (Bear Valley Community Services District, Broadmoor Police Protection
District, Kensington Police Protection and Community Services District, Lake Shastina
Community Services District, and Stallion Springs Community Services District) “wholly
supplant the law enforcement functions of the county within the jurisdiction of that
district.”

Thus, as indicated by the Supreme Court in San Diego Unified School Dist., a finding that
the POBOR legislation does not constitute a state-mandated program for school districts
and special districts identified in Government Code section 3301 would conflict with past
decisions like Carmel Valley, where the court found a mandated program for providing
protective clothing and safety equipment to firefighters and made it clear that “[p]olice
and fire protection are two of the most essential and basic functions of local
government.”®’ The constitutional definition of “local government” for purposes of
article XIII B, section 6 includes school districts and special districts. (Cal. Const.,

art. XIII B, § 8.)

Accordingly, the Commission finds that POBOR constitutes a state-mandated program
for school districts that employ peace officers. The Commission further finds that
POBOR constitutes a state-mandated program for the special districts identified in
Government Code section 3301. These districts include police protection districts, harbor
or port police, transit police, peace officers employed by airport districts, peace officers
employed by a housing authority, and peace officers employed by fire protection districts.

III.  Does the test claim legislation constitute a new program or higher level of
service and impose costs mandated by the state within the meaning of article
XIII B, section 6 of the California Constitution and Government Code
section 17514?

Government Code section 3313 requires the Commission to review its previous findings
to clarify whether the test claim legislation constitutes a new program or higher level of
service and imposes costs mandated by the state consistent with the California Supreme

8 Inre Randy G. (2001) 26 Cal.4th 556, 562-563.
% San Diego Unified School Dist., supra, 33 Cal.4th 859, 887, fn. 22.

57 Id. at pages 887-888; Carmel Valley Fire Protection Dist. v. State (1987) 190
Cal.App.3d 521, 537.
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Court Decision in San Diego Unified School Dist. and other applicable court decisions.
The test claim legislation will impose a new program or higher level of service, and costs
mandated by the state when it compels a local entity to perform activities not previously
required, and results in actual increased costs mandated by the state. 68 In addition, none
of the exceptions to reimbursement found in Government Code section 17556 can apply.
The activities found by the Commission to be mandated are analyzed below.

Administrative Appeal

Government Code section 3304, as added by the test claim legislation, provides that “no
punitive action, nor denial of promotion on grounds other than merit, shall be undertaken
by any public agency without providing the public safety officer with an opportunity for
administrative appeal.”

Punitive action is defined in Government Code section 3303 as follows;

“For the purpose of this chapter, punitive action means any action that
may lead to dismissal, demotion, suspension, reduction in salary,®
written reprimand, or transfer for purposes of punishment.”

The California Supreme Court determined that the phrase “for purposes of punishment”
in the foregoing section relates only to a transfer and not to other personnel actions.”
Thus, in transfer cases, the peace officer is required to prove that the transfer was
intended for purposes of punishment in order to be entitled to an administrative appeal. If
the transgelr is to “compensate for a deficiency in performance,” however, an appeal is not
required.

In addition, at least one California appellate court determined that employers must extend
the right to an administrative appeal under the test claim legislation to peace officers for
other actions taken by the employer that result in “disadvantage, harm, loss or hardship”
and impact the peace officer’s career.”” In Hopson, the court found that an officer who
received a report in his personnel file by the police chief regarding a shooting in violation
of policies and procedures was entitled to an administrative appeal under Government
Code section 3304. The court held that the report constituted “punitive action” under the

%8 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar Unified School
Dist., supra, 44 Cal.3d 830, 835,

% The courts have held that “reduction in salary” includes loss of skill pay (McManigal v.
City of Seal Beach (1985) 166 Cal.App.3d 975, pay grade (Baggett v. Gates (1982) 32
Cal.3d 128, rank (White v. County of Sacramento (1982) 31 Cal.3d 676, and probationary
rank (Henneberque v. City of Culver City (1983) 147 Cal.App.3d 250.

™ White v. County of Sacramento (1982) 31 Cal.3d 676.

™ Holcomb v. City of Los Angeles (1989) 210 Cal.App.3d 1560; Heyenga v. City of San
Diego (1979) 94 Cal.App.3d 756; Orange County Employees Assn., Inc. v. County of
Orange (1988) 205 Cal.App.3d 1289.

2 Hopson v. City of Los Angeles (1983) 139 Cal.App.3d 347, 354, felying on White v.
County of Sacramento (1982) 31 Cal.3d 676, 683.
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test claim legislation based on the source of the report, its contents, and its potential
impact on the career of the officer.”

Thus, under Government Code section 3304, as it existed when the Statement of Decision
was adopted, the employer is required to provide the opportunity for an administrative
appeal to permanent, at-will or probatlonary peace officers for any action leading to the
following actions:

¢ Dismissal.

s Demotion.

¢ Suspension.

e Reduction in salary.

¢ Written reprimand.

¢ Transfer for purposes of punishment.

¢ Denial of promotion on grounds other than merit.

e Other actions against the employee that results in disadvantage, harm, loss or
hardship and impacts the career opportunities of the employee.

The test claim legislation does not specifically set forth the hearing procedures required
for the administrative appeal. Rather, the type of administrative appeal is left up to the
discretion of each local entity.”* The courts have determined, however, that the type of
hearing regulred under Government Code section 3304 must comport with due process
standards.

7 Id at p. 353-354.
™ Binkley v. City of Long Beach (1993) 16 Cal.App.4th 1795, 1806.

> Doyle v. City of Chino (1981) 117 Cal.App.3d 673, 684. In addition, the court in
Stanton v. City of West Sacramento (1991) 226 Cal.App.3d 1438, 1442, held that the
employee’s due process rights were protected by the administrative appeals process
mandated by Government Code section 3304.

76 At least two cases have referred to the need for an administrative appeals procedure
that would enable the officer to obtain court review pursuant to Code of Civil Procedure
section 1094.5. Such a review implies that an evidentiary hearing be held from which a
record and findings may be prepared for review by the court. (Doyle, supra, 117
Cal.App. 3d 673; Henneberque, supra, 147 Cal.App.3d 250. In addition, the California
Supreme Court uses the words “administrative appeal” of section 3304 interchangeably
with the word “hearing.” (White, supra, 31 Cal.3d 676.) A hearing before the Chief of
Police was found to be appropriate within the meaning of Government Code section 3304
in a case involving a written reprimand since the Chief of Police was not in any way
involved in the investigation and the employee and his attorney had an opportunity to
present evidence and set forth arguments on the employee’s behalf. (Stanton, supra, 226
Cal.App,3d 1438, 1443.)
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Finally, the courts have been clear that the administrative hearing required by
Government Code section 3304 does not mandate an investigatory process. “It is an
adjudicative process by which the [peace officers] hope to restore their reputations” and
where “the reexamination [of the employer’s decision] must be conducted by someone
who has not been involved in the initial determination.””’

In 1999, the Commission concluded that under certain circumstances, the administrative
appeal required by the POBOR legislation was already required to be provided by the due
process clause of the United States and California Constitutions when an action by the
employer affects an employee’s property interest or liberty interest. A permanent
employee with civil service protection, for example, has a property interest in the
employment position if the employee is dismissed, demoted, suspended, receives a
reduction in salary, or receives a written reprimand. Under these circumstances, the
permanent employee is entitled to a due process hearing.”

In addition, the due process clause applies when the charges supporting a dismissal of a
probationary or at-will employee harms the employee’s reputation and ability to find
future employment. *° For example, an at-will employee, such as the chief of police, is
entitled to a liberty interest hearing (or name-clearing hearing) under the state and federal
constitutions when the dismissal is supported by charges of misconduct, mismanagement,
and misjudgment — all of which “stigmatize [the employee’s] reputation and impair his
ability to take advantage of other employment opportunities in law enforcement
administration.”®® In Williams v. Department of Water and Power, a case cited by the
City of Sacramento, the court explained that the right to a liberty interest hearing arises in
cases involving moral turpitude. There is no constitutional right to a liberty interest
hearing when an at-will employee is removed for incompetence, inability to get along
with others, or for political reasons due to a change of administration.

The mere fact of discharge from public employment does not deprive one
of a liberty interest hearing. [Citations omitted.] Appellant must show her
dismissal was based on charges of misconduct which “stigmatize” her
reputation or “seriously impair” her opportunity to earn a living.

[Citations omitted.] ... “Nearly any reason assigned for dismissal is likely
to be to some extent a negative reflection on an individual’s ability,
temperament, or character. [Citation omitted.] But not every dismissal
assumes a constitutional magnitude.” [Citation omitted.]

The leading case of Board of Regents v. Roth (1972) 408 U.S. 564, 574
[unofficial cite omitted] distinguishes between a stigma of moral turpitude,
which infringes the liberty interest, and other charges such as
incompetence or inability to get along with coworkers which does not.

The Supreme Court recognized that where “a person’s good name,

77 Caloca v. County of San Diego (2002) 102 Cal.App.4th 433, 443-444 and 447-448.
78 See original Statement of Decision (AR, p. 864).

? See original Statement of Decision (AR, pp. 863-866, 870).

* Binkley v. City of Long Beach (1993) 16 Cal. App.4th 1795, 1807.
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reputation, honor or integrity is at stake” his right to liberty under the
Fourteenth Amendment is implicated and deserves constitutional
protection. [Citation omitted.] “In the context of Roth-type cases, a
charge which infringes one’s liberty can be characterized as an accusation
or label given the individual by his employer which belittles his worth and
dignity as an individual and, as a consequence is likely to have severe
repercussions of which primarily affect professional life, and which may
well force the individual down one or more notches in the professional
hierarchy.” [Citation omitted.]®!

Thus, the Commission found that, when a hearing was required by the due process clause
of the state and federal constitutions, the activity of providing the administrative appeal
did not constitute new program or higher level of service, or impose costs mandated by
the state pursuant to Government Code section 17556, subdivision (c).

The Commission found that the administrative appeal constitutes a new program or
higher level of service, and imposes costs mandated by the state, in those situations where
the due process clause of the United States and California Constitutions did not apply.
These include the following:

¢ Dismissal, demotion, suspension, salary reduction or written reprimand received
by probationary and at-will employees whose liberty interest are not affected
(i.e.; the charges do not harm the employee’s reputation or ability to find future
employment).

¢ Transfer of permanent, probationary and at-will employees for purposes of
punishment. ‘

* Denial of promotion for permanent, probationary and at-will employees for
reasons other than merit.

¢ Other actions against permanent, probationary and at-will employees that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the
employee.

As noted by the Commission in the Statement of Decision and parameters and guidelines,
the Legislature amended Government Code section 3304 in 1998 by limiting the right to
an administrative appeal to only those peace officers “who [have] successfully completed
the probationary period that may be required” by the employing agency and to situations
where the chief of police is removed. (Stats. 1998, ch. 786, § 1.) Thus, as of

January 1, 1999, providing the opportunity for an administrative appeal to probationary
and at-will peace officers (except when the chief of police is removed) is no longer a
reimbursable state-mandated activity.

Thus, the issue is whether the activity of providing the opportunity for an administrative
appeal is reimbursable under current law when (1) permanent peace officer employees

are subject to punitive actions, as defined in Government Code section 3303, or denials of
promotion on grounds other than merit; and when (2) a chief of police is subject to
removal.

8 Williams v. Department of Water and Power (1982) 130 Cal.App.3d 677, 684-685.
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As indicated above, under prior law, permanent employees were already entitled to an
administrative hearing pursuant to the due process clause of the United States and
California Constitutions if they were subject to the following punitive actions: dismissal,
demotion, suspension, reduction in salary, or a written reprimand. In addition, an at-will
employee, such as the chief of police, was entitled to a due process liberty interest
hearing under prior law if the charges supporting the dismissal constitute moral turpitude
that harms the employee’s reputation and ability to find future employment. The County
of Los Angeles argues, however, that under the California Supreme Court decision in San
Diego Unified School District, reimbursement must be expanded to include all activities
required under the test claim statute, including those procedures previously required by
the due process clause. A close reading of the San Diego Unified School District case,
however, shows that it does not support the County’s position.

The County relies on the Supreme Court’s analysis on pages 879 (beginning under the
header “2. Are the hearing costs state-mandated?”’) through page 882 of the San Diego
Unified School District case. There, the court addressed two test claim statutes:
Education Code section 48915, which mandated the school principal to immediately
suspend and recommend the expulsion of a student carrying a firearm or committing
another specified offense; and Education Code section 48918, which lays out the due
process hearing requirements once the mandated recommendation is made to expel the
student. The court recognized that the expulsion recommendation required by Education
Code section 48915 was mandated “in that it establishes conditions under which the state,
rather than local officials, has made the decision requiring a school district to incur the
costs of an expulsion hearing.*? The Commission and the state, relying on Government
Code section 17556, subdivision (c), argued, however, that the district’s costs are
reimbursable only if, and to the extent that, hearing procedures set forth in Education
Code section 48918 exceed the requirements of federal due process.*® The court
disagreed. The court based its conclusion on the fact that the expulsion decision
mandated by Education Code 48915, which triggers the district’s costs incurred to
comply with due process hearing procedures, did not implement a federal law. Thus, the
court concluded that all costs incurred that are triggered by the state-mandated expulsion,
including those that satisfy the due process clause, are fully reimbursable. The court’s
holding is as follows:

[W]e cannot characterize any of the hearing costs incurred by the District,
triggered by the mandatory provision of Education Code section 48915, as
constituting a federal mandate (and hence being nonreimbursable). We
conclude that under the statutes existing at the time of the test claim in this
case (state legislation in effect through mid-1994), all such hearing costs —
those designed to satisfy the minimum requirements of federal due
process, and those that may exceed those requirements — are, with respect

82 San Diego Unified School Dist., supra, 33 Cal.4th at page 880.
83 1.
Ibid.
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to the mandatory expulsion provision of section 48915, state mandated
costs, fully reimbursable by the state.**

The POBOR legislation is different. The costs incurred to comply with the
administrative appeal are not triggered by a state-mandated event, but are triggered by
discretionary decisions made by local officials to take punitive action, or deny a
promotion on grounds other than merit against a peace officer employee. Therefore, the
Commission finds that the court’s holding, authorizing reimbursement for all due process
hearing costs triggered by a state-mandated event, does not apply to this case.

Rather, what applies from the San Diego Unified School Dist. decision to the
administrative appeal activity mandated by Government Code section 3304 is the court’s
holding regarding discretionary expulsions. In the San Diego case, the court analyzed the
portion of Education Code section 48915 that provided the school principal with the
discretion to recommend that a student be expelled for specified conduct. If the
recommendation was made and the district accepted the recommendation, then the
district was required to comply with the mandatory due process hearing procedures of
Education Code section 48918.8% In this situation, the court held that reimbursement for
the procedural hearing costs triggered by a local discretionary decision to seek an
expulsion was not reimbursable because the hearing procedures were adopted to
implement a federal due process mandate.®® The court found that the analysis by the
Second District Court of Appeal in County of Los An%eles v. Commission on State
Mandates (County of Los Angeles II) was instructive.”’ Inthe County of Los Angeles II
case, the court determined that even in the absence of the test claim statute, counties
would be still be res;aonsible for providing services under the constitutional guarantees of
federal dug process. 8

This analysis applies here. As indicated above, permanent employees were already
entitled to an administrative hearing pursuant to the due process clause of the United
States and California Constitutions if they were subject to the following punitive actions:
dismissal, demotion, suspension, reduction in salary, or a written reprimand. In addition,
an at-will employee, such as the chief of police, was entitled to a due process hearing
under prior state and federal law if the charges supporting the dismissal constitute moral
turpitude that harms the employee’s reputation and ability to find future employment.

8 Id. at pages 881-882. »
8 San Diego Unified School Dist., supra, 33 Cal.4th at pages 884-890.
8 1d. at page 888.

8 1d. at page 888-889; County of Los Angeles v. Commission on State Mandates (1995)
32 Cal.App.4th 805. The test claim statute in County of Los Angeles required counties to
provide indigent criminal defendants with defense funds for ancillary investigation
services for capital murder cases. The court determined that even in the absence of the
test claim statute, indigent defendants in capital cases were entitled to such funds under
the Sixth Amendment of the federal Constitution. (/d. at p. 815.)

8 San Diego Unified School Dist., supra, 33 Cal.4th at page 888-889; County of Los
Angeles, supra, 32 Cal.App.4th at page 815.
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Thus, even in the absence of Government Code section 3304, local government would
still be required to provide a due process hearing under these situations.

The City of Sacramento, however, contends in comments to the draft staff analysis that
prior law does not require due process protections outlined by the Supreme Court in
Skelly v. State Personnel Board (1975) 15 Cal.3d 194, for employees receiving short-
term suspensions, reclassifications, or reprimands. The City states that five-day
suspensions, written reprimands and other lesser forms of punishment are covered by
POBOR, but not Skelly and, thus, the administrative appeal required by POBOR is
reimbursable for the lesser forms of punishment.

The City raised the same argument when the Commission orlglnally considered the test
claim, and the Commission disagreed with the arguments ® The Commission finds that
the Commission’s original conclusion on this issue is correct.

As discussed below, the City is correct that the pre-disciplinary protections outlined in
Skelly do not apply to a short-term suspension or written reprimand. But prior law still
requires due process protection, including an administrative hearing, when a permanent
employee receives a short-term suspension, reprimand, or other lesser form of
punishment. Thus, the administrative hearing required by the test claim legislation under
these circumstances does not constitute a new program or higher level of service or
impose costs mandated by the state.

Skelly involved the discharge of a permanent civil service employee. The court held that
such employees have a property interest in the permanent position and the employee may
" not be dismissed or subjected to other forms of punitive action without due process of
law. Based on the facts of the case (that a discharged employee faced the bleak prospect
of being without a job and the need to seek other employment hindered by the charges
against him), the court held that the employee was entitled to receive notice of the
discharge the reasons for the action, a copy of the charges and materials upon which the
action is based, and the right to a hearing to respond to the authority imposing the
discipline before the discharge became effective.”® The Supreme Court in Skelly
recognized, however, that due process requirements are not so inflexible as to require an
evidentiary trial at the preliminary stage in every situation involving the taking or
property. Although some form of notice and hearing must preclude a final deprivation of
property, the timing and content of the notice, as well as the nature of the hearing will
depend on the competing interests involved. o1

Three years after Skelly, the Supreme Court decided Civil Service Association v. the City
and County of San Franczsco a case involving the short-term suspensions of eight civil
service employees.”? The court held that the punitive action involved with a short-term
suspension is minor and does not require pre-disciplinary action procedures of the kind

% See original Statement of Decision (AR, pp. 865-866).

%0 Skelly, supra, 15 Cal.3d 194, 213-215.

%1 Id. at page 209.

92 Civil Service Association v. City and County of San Francisco (1978) 22 Cal.3d 552.
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required by Skelly.”> But the employees were still entitled to due process protection,
including the right to a hearing, since the temporary right of enjoyment to the position
amounted to a taking for due process purposes.94 The court held as follows:

However, while the principles underlying Skelly do not here compel the
granting of predisciplinary procedures there mentioned, it does not follow
that the employees are totally without right to hearing. While due process
does not guarantee to these appellants any Skelly-type predisciplinary
hearing procedure, minimal concepts of fair play and justice embodied in
the concept of due process require that there be a ‘hearing,’ of the type
hereinafter explained. The interest to be protected, i.e., the right to
continuous employment, is accorded due process protection. While
appellants may not in fact have been deprived of a salary earned but only
of the opportunity to earn it, they had the expectancy of earning it free
from arbitrary administrative action. [Citation omitted.] This expectancy
is entitled to some modicum of due process protection. [Citation and
footnote omitted.]

For the reasons state above, however, we believe that such protection will
be adequately provided in circumstances such as these by procedures of
the character outlined in Skelly, (i.e., one that will apprise the employee of
the proposed action, the reasons therefore, provide for a copy of the
charges including materials upon which the action is based, and the right
to respond either orally or in writing, to the authority imposing the
discipline) if provided either during the suspension or within reasonable
time thereafter.”> (Emphasis added.)

Thus, the court held that the employees that did not receive a hearing at all were entitled
to one under principles of due process.”® As indicated in the Commission’s original
Statement of Decision, the Third District Court of Appeal in the Stanton case also found
that due process principles a;37ply when an employee receives a written reprimand without
a corresponding loss of pay.

Therefore, in the following situations, the Commission finds that the Commission’s
original decision in this case was correct in that Government Code section 3304 does not
constitute a new program or higher level of service, or impose costs mandated by the
state pursuant to Government Code section 17556, subdivision (c), since the
administrative appeal merely implements the due process requirements of the state and
federal Constitutions: ~

% Id. at page 560.

# Ibid.

% Id. at page 564.

% Id at page 565.

? Stanton, supra, 226 Cal.App.3d 1438, 1442.
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e When a permanent employee is subject to a dismissal, demotion, suspension,
reduction in salary, or a written reprimand.

o When the charges supporting the dismissal of a chief of police constitute moral
turpitude, which harms the employee’s reputation and ability to find future
employment, thus imposing the requirement for a liberty interest hearing.

The due process clause, however, does not apply when a permanent employee is
transferred for purposes of punishment, denied a promotion on grounds other than merit,
or suffers other actions that result in disadvantage, harm, loss or hardship that impacts the
career opportunities of the permanent employee. In addition, the due process clause does
not apply when local officials want to remove the chief of police under circumstances
that do not create a liberty interest since the chief of police is an at-will employee and
does not have a property interest in the position. Providing the opportunity for an
administrative appeal under these circumstances is new and not required under prior law.
In addition, none of the exceptions in Government Code section 17556 to the finding of
costs mandated by the state apply to these situations.

Accordingly, the Commission finds that Government Code section 3304 constitutes a
new program or higher level of service and imposes costs mandated by the state within
the meaning of article XIII B, section 6 of the California Constitution and Government
Code section 17514 for providing the opportunity for an administrative appeal in the
following circumstances only:

o When a permanent employee is transferred for purposes of punishment, denied a
promotion on grounds other than merit, or suffers other actions that result in
disadvantage, harm, loss or hardship that impacts the career opportunities of the
permanent employee.

e When local officials want to remove the chief of police under circumstances that
do not create a liberty interest (i.e., the charges do not constitute moral turpitude,
which harms the employee’s reputation and ability to find future employment).

Interrogations

Government Code section 3303 prescribes protections that apply when “any” peace
officer is interrogated in the course of an administrative investigation that might subject
the officer to the punitive actions listed in the section (dismissal, demotion, suspension,
reduction in salary, written reprimand, or transfer for purposes of punishment). The
procedures and rights given to peace officers under section 3303 do not apply to any
interrogation in the normal course of duty, counseling, instruction, or informal verbal
admonition by, or other routine or unplanned contact with, a supervisor. In addition, the
requirements do not apply to an investigation concerned solely and directly with alleged
criminal activities.”®

The Commission found that the following activities constitute a new program or higher
level of service and impose costs mandated by the state:

% Government Code section 3303, subdivision (D).
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o When required by the seriousness of the investigation, compensating the peace
officer for interrogations occurring during off-duty time in accordance with
regular department procedures. (Gov. Code, § 3303, subd. (a).)

e Providing prior notice to the peace officer regarding the nature of the
interrogation and identification of the investigating officers. (Gov. Code, § 3303,
subds. (b) and (c).)

o Tape recording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Government Code section 3313 directs the Commission to review these findings in order
“to clarify whether the subject legislation imposed a mandate consistent with California
Supreme Court Decision in San Diego Unified School Dist. v. Commission on State
Mandates (2004) 33 Cal.4th 859 and other applicable court decisions.” The Commission
finds that neither the San Diego Unified School Dist. case, nor any other court decision
published since 1999, changes the Commission’s conclusion that these activities
constitute a new program or higher level of service and impose costs mandated by the
state. Thus, these activities remain eligible for reimbursement when interrogating “any”
peace officer, including probationary, at-will, and permanent officers that might subject
the officer to punitive action.

The Commission also found that Government Code section 3303, subdivision (g),
requires that:

o The peace officer employee shall have access to the tape recording of the
interrogation if (1) any further proceedings are contemplated or, (2) prior to any
further interrogation at a subsequent time.

o The peace officer shall be entitled to a transcribed copy of any interrogation notes
made by a stenographer or any reports or complaints made by investigators or
other persons, except those that are deemed confidential.

The Commission found that providing the employee with access to the tape prior to a
further interrogation at a subsequent time constitutes a new program or higher level of
service and imposes costs mandated by the state. However, the due process clause of the
United States and California Constitutions already requires the employer to provide an
employee who holds either a property or liberty interest in the job with the materials upon
which the punitive, disciplinary action is based. Thus, the Commission found that even
in the absence of the test claim legislation, the due process clause requires employers to
provide the tape recording of the interrogation, and produce the transcribed copy of any
interrogation notes made by a stenographer or any reports or complaints made by
investigators or other persons, except those that are deemed confidential, to the peace
officer employee when:

¢ apermanent employee is dismissed, demoted, suspended, receives a reduction.in
pay, or written reprimand; or

s aprobationary or at-will employee is dismissed and the employee’s reputation
and ability to obtain future employment is harmed by charges of moral turpitude,
which support the dismissal.
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Under these circumstances, the Commission concluded that the requirement to provide
these materials under the test.claim legislation does not impose a new program or higher
level of service because this activity was required under prior law through the due
process clause. Moreover, pursuant to Government Code section 17556, subdivision (c),
the costs incurred in providing these materials merely implements the requirements of the
United States Constitution.

The Commission finds that the conclusion denying reimbursement to provide these
materials following the interrogation when the activity is already required by the due
process clause of the United States and California Constitutions is consistent with the
Supreme Court’s ruling in San Diego Unified School Dist. The costs incurred to comply
with these interrogation activities are not triggered by a state-mandated event, but are
triggered by discretionary decisions made by local officials to interrogate an officer.
Under these circumstances, the court determined that even in the absence of the test claim
statute, counties would still be responsible for providing services under the constitutional
guarantees of due process under the federal Constitution.”

Thus, the Commission finds that the Commission’s decision, that Government Code
section 3303, subdivision (g), constitutes a new program or higher level of service and
imposes costs mandated by the state for the following activities, is legally correct:

» Provide the employee with access to the tape prior to any further interrogation at a
subsequent time, or if any further proceedings are contemplated and the further
proceedings fall within the following categories:

(a) the further proceeding is not a disciplinary punitive action;

(b) the further proceeding is a dismissal, demotion, suspension, salary reduction
or written reprimand received by a probationary or at-will employee whose
liberty interest is not affected (i.e., the charges supporting the dismissal do not
harm the employee’s reputation or ability to find future employment);

(c) the further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishment;

(d) the further proceeding is a denial of promotion for a permanent, probationary
or at-will employee for reasons other than merit;

(e) the further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the
career of the employee.

e Produce transcribed copies of any notes made by a stenographer at an
interrogation, and copies of reports or complaints made by investigators or other
persons, except those that are deemed confidential, when requested by the officer
following the interrogation, in the following circumstances:

(a) when the investigation does rot result in disciplinary punitive action; and

% San Diego Unified School Dist., supra, 33 Cal.4th at page 888-889; County of Los
Angeles, supra, 32 Cal.App.4th at page 815.
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(b) when the investigation results in:

e adismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employe¢ whose liberty interest is
not affected (i.e.; the charges supporting the dismissal do not harm the
employee’s reputation or ability to find future employment);

o atransfer of a permanent, probationary or at-will employee for purposes of
punishment;

o adenial of promotion for a permanent, probationary or at-will employees
for reasons other than merit; or

e other actions against a permanent, probationary or at-will employee that
result in disadvantage, harm, loss or hardship and impact the career
opportunities of the employee.

In comments to the draft staff analysis, the Counties of Orange, Los Angeles, and
Alameda, and the City of Sacramento contend that the interrogation of an officer pursuant
to the test claim legislation is complicated and requires the employer to fully investigate
in order to prepare for the interrogation. The County of Orange further states that
“[t]hese investigations can vary in scope and depth from abuses of authority, the use of
‘deadly force, excessive force when injuries may be significant, serious property damage,
and criminal behavior.” These local agencies are requesting reimbursement for the time
to investigate.

The Commission disagrees and finds that investigation services are not reimbursable.
First, investigation of criminal behavior is specifically excluded from the requirements of
Government Code section 3303. Government Code section 3303, subdivision (i), states
that the interrogation requirements do not apply to an investigation concerned solely and
directly with alleged criminal activities. Moreover, article XIII B, section 6,

subdivision (a)(2), and Government Code section 17556, subdivision (g), state that no
reimbursement is required for the enforcement of a crime.

The County of Los Angeles supports the argument that reimbursement for investigative
services is required by citing Penal Code section 832.5, which states that each department
that employs peace officers shall establish a procedure to investigate complaints. Penal
Code section 832.5, however, was not included in this test claim, and the Commission
makes no findings on that statute. The County of Los Angeles also cites to the phrase in
Government Code section 3303, subdivision (a), which states that “[t]he interrogation
shall be conducted ...” to argue that investigation is required. The County takes the
phrase out of context. Government Code section 3303, subdivision (a), states the
following:

The interrogation shall be conducted at a reasonable hour, preferably at a
time when the public safety officer is on duty, or during the normal
waking hours for the public safety officer, unless the seriousness of the
investigation requires otherwise. If the interrogation does occur during
off-duty time of the public safety officer being interrogated, the public
safety officer shall be compensated for any off-duty time in accordance
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with regular department procedures, and the public safety officer shall not
be released from employment for any work missed.

Government Code section 3303, subdivision (a), establishes the timing of the
interrogation, and requires the employer to compensate the interrogated officer if the
interrogation takes place during off-duty time. In other words, the statute defines the
process that is due the peace officer who is subject to an interrogation. This statute does
not require the employer to investigate complaints. When adopting parameters and
guidelines for this program, the Commission recognized that Government Code

section 3303 does not impose new mandated requirements to investigate an allegation,
prepare for the interrogation, conduct the interrogation, and review responses given by
officers and/or witnesses to an investigation.wo

Thus, investigation services go beyond the scope of the test claim legislation and are not
reimbursable. As explained by the courts, POBOR deals with labor relations.’”" It does
not interfere with the employer’s right to manage and control its own police
department.’ 02

Finally, the County of Orange contends that “[s]erious cases also tend to involve lengthy
appeals processes that require delicate handling due to the increased rights under
POBOR.” For purposes of clarification, at the parameters and guidelines phase of this
claim, the Commission denied reimbursement for the cost of defending lawsuits
appealing the employer action under POBOR, determining that the test claim did not
allege that the defense of lawsuits constitutes a reimbursable state-mandated program.
Government Code section 3313 does not give the Commission jurisdiction to change this
finding.

103

Nevertheless, when adopting parameters and guidelines for this program, the
Commission recognized the complexity of the procedures required to interrogate an
officer, and approved several activities that the Commission found to be reasonable
methods to comply with the mandated activities pursuant to the authority in section
1183.1, subdivision (a)(4), of the Commission’s regulations. For example, the
Commission authorized reimbursement, when preparing the notice regarding the nature
of the interrogation, for reviewing the complaints and other documents in order to
properly prepare the notice. The Commission also approved reimbursement for the
mandated interrogation procedures when a peace officer witness was interrogated since
the interrogation could lead to punitive action for that officer. Unlike other
reconsideration statutes that directed the Commission to revise the parameters and
guidelines, the Commission does not have jurisdiction here to change any discretionary
findings or add any new activities to the parameters and guidelines that may be

1% Analysis adopted by the Commission on the Parameters and Guidelines, July 22, 2000
(AR, p. 912).

1V Sulier v. State Personnel Bd. (2004) 125 Cal.App.4th 21, 26.
192 Baggett, supra, 32 Cal.3d 128, 135.

19 Analysis adopted by the Commission on the Parameters and Guidelines, J uly 22, 2000
Commission hearing (AR, pp. 904-906).
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considered reasonable methods to comply with the program. The jurisdiction in this case
is very narrow and limited to reviewing the Statement of Decision to clarify, as a matter
of law, whether the test claim legislation constitutes a new program or higher level of
service and imposes costs mandated by the state consistent with the California Supreme
Court Decision in San Diego Unified School Dist. and other applicable court decisions.'*

Adverse Comments

Government Code sections 3305 and 3306 provide that no peace officer “shall” have any
adverse comment entered in the officer’s personnel file without the peace officer having
first read and signed the adverse comment. If the peace officer refuses to sign the
adverse comment, that fact “shall” be noted on the document and signed or initialed by
the peace officer. In addition, the peace officer “shall” have 30 days to file a written
response to any adverse comment entered in the personnel file. The response “shall” be
attached to the adverse comment. '

Thus, Government Code sections 3305 and 3306 impose the following requirements on
employers:

e to provide notice of the adverse comment;'®®

e to provide an opportunity to review and sign the adverse comment;
s to provide an opportunity to respond to the adverse comment within 30 days; and

e to note on the document that the peace officer refused to sign the adverse
comment and to obtain the peace officer’s signature or initials under such
circumstances. '

As noted in the 1999 Statement of Decision, the Commission recognized that the adverse
comment could be considered a written reprimand or could lead to other punitive actions
taken by the employer. If the adverse comment results in a dismissal, suspension,
demotion, reduction in pay or written reprimand for a permanent peace officer or the
comment harms an officer’s reputation and opportunity to find future employment, then
the provisions of the test claim legislation which require notice and an opportunity to
review and file a written response are already guaranteed under the due process clause of
the state and federal constitutions.'® Under such circumstances, the Commission found
that the notice, review and response requirements of Government Code sections 3305 and
3306 do not constitute a new program or higher level of service pursuant to article

XIII B, section 6 of the California Constitution. Moreover, the Commission recognized
that pursuant to Government Code section 17556, subdivision (c), the costs incurred in

1% However, any party may file a request to amend the parameters and guidelines
pursuant to the authority in Government Code section 17557.

' The Commission found that notice is required since the test claim legislation states
that “no peace officer shall have any adverse comment entered in the officer’s personnel
file without the peace officer having first read and signed the adverse comment.” Thus,
the Commission found that the officer must receive notice of the comment before he or
she can read or sign the document.

1% Hopson, supra, 139 Cal.App.3d 347.
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providing notice and an opportunity to respond do not impose “costs mandated by the
state”. The Commission finds that this finding is consistent with San Diego Unified
School Dist. since the local entity would be required, in the absence of the test claim

legislation, to perform these activities to comply with federal due process procedures.m7

However, the Commission found that under circumstances where the adverse comment
affects the officer’s property or liberty interest as described above, the following
requirements imposed by the test claim legislation are not specifically required by the
case law interpreting the due process clause:

¢ obtaining the signature of the peace officer on the adverse comment, or

. nofing the peace officer’s refusal to sign the adverse comment and obtain the
peace officer’s signature or initials under such circumstances.

The Commission approved these two procedural activities since they were not expressly
articulated in case law interpreting the due process clause and, thus, exceed federal law.
The City of Sacramento contends that these activities remain reimbursable.

The Commission finds, however, that the decision in San Diego Unified School Dist.
requires that these notice activities be denied pursuant to Government Code section
17556, subdivision (c), since they are “part and parcel” to the federal due process
mandate, and result in “de minimis” costs to local government.

In San Diego Unified School Dist., the Supreme Court held that in situations when a local
discretionary decision triggers a federal constitutional mandate such as the procedural
due process clause, “the challenged state rules or procedures that are intended to
implement an applicable federal law -- and whose costs are, in context, de minimis --
should be treated as part and parcel of the underlying federal mandate.”'®® Adopting the
reasoning of County of Los Angeles I, the court reasoned as follows:

In County of Los Angeles II, supra 32 Cal. App.4th 805 [unofficial cite
omitted], the initial discretionary decision (in the former case, to file
charges and prosecute a crime; in the present case, to seek expulsion) in
turn triggers a federal constitutional mandate (in the former case, to
provide ancillary defense services; in the present case, to provide an
expulsion hearing). In both circumstances, the Legislature, in adopting
specific statutory procedures to comply with the general federal mandate,
reasonably articulated various incidental procedural protections. These
protections are designed to make the underlying federal right enforceable
and to set forth procedural details that were not expressly articulated in the
case law establishing the respective rights; viewed singly or cumulatively,
they do not significantly increase the cost of compliance with the federal
mandate. The Court of Appeal in County of Los Angeles II concluded
that, for purposes of ruling upon a claim for reimbursement, such
incidental procedural requirements, producing at most de minimis added
cost, should be viewed as part and parcel of the underlying federal

197 San Diego Unified School Dist., supra, 33 Cal.4th 859, 888-889.
18 14 at page 890.
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mandate, and hence nonreimbursable under Government Code

section 17556, subdivision (c). We reach the same conclusion here. 109

The Commission finds that obtaining the officer’s signature on the adverse comment or
indicating the officer’s refusal to sign the adverse comment, when the adverse comment
results in a punitive action protected by the due process clause, are designed to prove that
the officer was on notice about the adverse comment. Since providing notice is already
guaranteed by the due process clause of the state and federal constitutions under these
circumstances, the Commission finds that the obtaining the signature of the officer or
noting the officer’s refusal to sign the adverse comment is part and parcel of the federal
notice mandate and results in “de minimis” costs to local government.

Therefore, the Commission finds that, under current law, the Commission’s conclusion

“that obtaining the signature of the peace officer on the adverse comment or noting the
officer’s refusal to sign the adverse comment, when the adverse comment results in a
punitive action protected by the due process clause is not a new program or higher level
of service and does not impose costs mandated by the state. Thus, the Commission
denies reimbursement for these activities.

Finally, the courts have been clear that an officer’s rights under Government Code
sections 3305 and 3306 are not limited to situations where the adverse comment results in
a punitive action where the due process clause may apply. Rather, an officer’s rights are
triggered by the entry of “any” adverse comment in a personnel file, “or any other file
used for personnel purposes,” that may serve as a basis for affecting the status of the
employee’s employment.“0 In explaining the point, the Third District Court of Appeal
stated: “[E]ven though an adverse comment does not directly result in punitive action, it
has the potential for creating an adverse impression that could influence future personnel
decisions concerning an officer, including decisions that do not constitute discipline or
punitive action.”''" Thus, the rights under sections 3305 and 3306 also apply to
uninvestigated complaints. Under these circumstances (where the due process clause
does not apply), the Commission determined that the Legislature, in statutes enacted
before the test claim legislation, established procedures for different local public
employees similar to the protections required by Government Code sections 3305 and
3306. Thus, the Commission found no new program or higher level of service to the
extent the requirements existed in prior statutory law. The Commission approved the test
claim for the activities required by the test claim legislation that were not previously
required under statutory law.!? Neither San Diego Unified School Dist., nor any other

1% 14 at page 889.
"0 Sacramento Police Officers Assn. v. Venegas (2002) 101 Cal.App.4th 916, 925.
" Jd at page 926.

12 Bor example, for counties, the Commission approved the following activities that were
not required under prior statutory law:

If an adverse comment is related to the investigation of a possible criminal
offense, then counties are entitled to reimbursement for the following
activities:
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case, conflicts with the Commission’s findings in this regard. Therefore, the Commission
finds that the denial of activities following the receipt of an adverse comment that were
required under prior statutory law, and the approval of activities following the receipt of
an adverse comment that were rnot required under prior statutory law, was legally correct.

CONCLUSION

The Commission finds that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision, which found that the POBOR legislation
constitutes a state-mandated program within the meaning of article XIII B, section 6 of
the California Constitution for counties, cities, school districts, and special districts
identified in Government Code section 3301 that employ peace officers.

The Commission further finds that the Sun Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a
partial reimbursable state-mandated program within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section 17514 for all
activities previously approved by the Commission except the following:

e The activity of providing the opportunity for an administrative appeal to
probationary and at-will peace officers (except when the chief of police is
removed) pursuant to Government Code section 3304 is no longer a reimbursable
state-mandated activity because the Legislature amended Government Code
section 3304 in 1998. The amendment limited the right to an administrative
appeal to only those peace officers “who successfully completed the probationary
period that may be required” by the employing agency and to situations where the
chief of police is removed. (Stats. 1998, ch. 786, § 1.) :

e Providing notice of the adverse comment;
¢ Providing an opportunity to review and sign the adverse comment;

¢ Providing an opportunity to respond to the adverse comment
within 30 days; and

¢ Noting the peace officer’s refusal to sign the adverse comment on
the document and obtaining the signature or initials of the peace
officer under such circumstances.

If an adverse comment is not related to the investigation of a possible
criminal offense, then counties are entitled to reimbursement for:

¢ Providing notice of the adverse comment; and

¢ Obtaining the signature of the peace officer on the adverse
comment; or

o Noting the peace officer’s refusal to sign the adverse comment on
the document and obtaining the signature or initials of the peace
officer under such circumstances.

43



e The activities of obtaining the signature of the peace officer on the adverse
comment or noting the officer’s refusal to sign the adverse comment, pursuant to
Government Code sections 3305 and 3306, when the adverse comment results in
a punitive action protected by the due process clause''? does not constitute a new
program or higher level of service and does not impose costs mandated by the
state pursuant to Government Code section 17556, subdivision (c).

"3 Due process attaches when a permanent employee is dismissed, demoted, suspended,
receives a reduction in salary, or receives a written reprimand. Due process also attaches
when the charges supporting a dismissal of a probationary or at-will employee constitute
moral turpitude that harms the employee’s reputation and ability to find future
employment and, thus, a name-clearing hearing is required.
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STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

November 15, 2006

TO: ALL INTERESTED PERSONS
FROM: Paula Higashi, Executive Director
RE: Notice, New Filings, and Agenda

The Commission will hold its regular bimonthly meeting and hearing on Monday, December 4, 2006.
The meeting will be convened at 1:30 p.m., Department of Water Resources, 1416 Ninth Street, First
Floor, Auditorium, in Sacramento, California.

Testimony at the Commission Hearings. If you plan to address the Commission on an agenda item
please notify the Commission Office by noon, two days before the hearing. When calling, identify the
item and the entity you represent. The Chairperson reserves the right to impose time limits on
presentations as may be necessary to complete the agenda.

Agenda Materials. All back-up material and supporting documentation for public meetings are available
for public inspection at the Commission Office, 980 Ninth Street, Suite 300, Sacramento, California
95814; (916) 323-3562. In addition, a complete copy of the above-described materials will be available
for public inspection at the meetings.

Web Site. Agenda items are available on the Commission’s Web Site (http://www.csm.ca.gov/). After
reaching the site's home page, click on the words "Current Hearing" on the left side of the page for the
hearing agenda. Generally, the short agenda will be uploaded two weeks prior to the hearing. Items will
be uploaded approximately one week before the hearing without exhibits and may be accessed from the
agenda. Ifan item is postponed prior to the hearing, notice will be posted on the agenda. Following the
hearing, Commission actions will be posted on the agenda, and revised items will be posted upon
completion. Each month's agenda will remain posted until the following month is uploaded.

The approved minutes of previous commission meetings are also on the Web Site in PDF formats. To
access the minutes, click on the words “Hearings/Minutes” on the left side of any page. The most recent
minutes become available following approval by the Commission, generally after the next hearing.

Special Accommodations. If you need any special accommodations such as a sign language interpreter,
an assistive listening device, materials in an alternative format, or any other accommodations, please
contact the Commission Office at least five to seven working days prior to the meeting.

Enclosures

TO RECEIVE NOTICES AND AGENDAS FOR COMMISSION MEETINGS AND HEARINGS
ELECTRONICALLY, SUBSCRIBE BY VISITING THE COMMISSION’S WEBSITE AT
HTTP://WWW.CSM.CA.GOY AND CLICKING ON THE “AGENDA SUBSCRIPTION” LINK IN THE BOTTOM
RIGHT CORNER.




COMMISSION ON STATE MANDATES
NOTICE AND AGENDA'

Note Different Location:

Department of Water Resources
1416 Ninth Street, First Floor, Auditorium
Sacramento, California

December 4, 2006
1:30 P.M.

I. CALL TO ORDER AND ROLL CALL
II. APPROVAL OF MINUTES (action)
Item 1 October 4, 2006
Ttem 2 October 26, 2006

II1. PROPOSED CONSENT CALENDAR (action)

Item 3 If there are no objections to any of the following action items designated by
an asterisk (*), the Executive Director will include it on the Proposed
Consent Calendar that will be presented at the hearing. The Commission
will determine which items will remain on the Consent Calendar.

IV.  APPEAL OF EXECUTIVE DIRECTOR DECISIONS PURSUANT TO CALIFORNIA
CODE OF REGULATIONS, TITLE 2, SECTION 1181, SUBDIVISION (c). (action)

(Note: This item is limited to appeals regarding this month’s agenda items.)

Item4  Staff Report (if necessary)

v HEARINGS AND DECISIONS ON CLAIMS, PURSUANT TO CALIFORNIA CODE
OF REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (Gov. Code, §§ 17551 and
17559) (action)

(Note: Items 6, 8; and 10 will not be voted on unless the staff recommendations for
Items 5, 7, and 9 are adopted.)

A. TEST CLAIMS

Item 5  Pupil Safety Notices, 02-TC-13
Education Code Sections 32242, 32243, 32245, 46010.1; 48904, 48904.3,
48987 and Welfare and Institutions Code Section 18285
Statutes 1983, Chapter 498 (SB 813); Statutes 1984, Chapter 482
(AB 3757); Statutes 1984, Chapter 948 (AB 2549); Statutes 1986,
Chapter 196 (AB 1541); Statutes 1986, Chapter 332 (AB 2824);
Statutes 1992, Chapter 445 (AB 3257); Statutes 1992, Chapter 1317
(AB 1659); Statutes 1993, Chapter 589 (AB 2211); Statutes 1994,
Chapter 1172 (AB 2971); Statutes 1996, Chapter 1023 (SB 1497);

' This public meeting notice is available on the Internet at http://www.csm.ca.gov.
1



Item 6

Ttem 7

Item 8

Item 9

Ttem 10

Statutes 2002, Chapter 492 (AB 1859)
Title 5, California Code of Regulations, Section 11523
San Jose Unified School District, Claimant

Proposed Statement of Decision
Pupil Safety Notices, 02-TC-13
See Above

California Fire Incident Reporting System (CFIRS) Manual

4419, 00-TC-02

Health and Safety Code Section 13110.5

Statutes 1987, Chapter 345 (SB 2187)

CFIRS Manual — Version 1.0 (July 1990)

San Ramon Valley Fire Protection District and City of Newport Beach,
Claimants

Proposed Statement of Decision

California Fire Incident Reporting System (CFIRS) Manual
4419, 00-TC-02

See Above

Local Government Employment Relations, 01-TC-30
Government Code Sections 3500, 3500.5, 3501, 3502.5,
3507.1, 3508.5, 3509, 3510, and 3511

Statutes 2000, Chapter 901 (SB 739)

Title 8, California Code of Regulations, Sections 31001-61630
City of Sacramento, County of Sacramento, Claimants

Proposed Statement of Decision
Local Government Employment Relations, 01-TC-30
See Above

VI.  INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES AND
PROPOSED PARAMETERS AND GUIDELINES AMENDMENTS

Item 11%*

Item 12*

Proposed Parameters and Guidelines

Local Recreational Areas: Background Screenings, 01-TC-11
Public Resources Code Section 5164, Subdivisions (b)(1) and (b)(2)
Statutes 2001, Chapter 777 (AB 351)

City of Los Angeles, Claimant

Proposed Parameters and Guidelines

Charter Schools III, 99-TC-14

Western Placer Unified School District and Fenton Avenue Charter
School, Claimants

Education Code Sections 47605, subdivision (b), and 47635
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VIL

Ttem 13

[tem 14

Item 15*

Statutes 1998, Chapter 34 (AB 544); Statutes 1999, Chapter 78 (AJR 19)
California Department of Education Memo (May 22, 2000)

And

Request to Consolidate With Charter Schools (CSM 4437)

and Charter Schools 11 (99-TC-03)

Requests to Amend Parameters and Guidelines:

Peace Officer Procedural Bill of Rights

04-PGA-05, 05-PGA-18, 05-PGA-19, 05-PGA-20, 05-PGA-21; and
05-PGA-22 (4499; 05-RL-4499-01)

Government Code Sections 3301, 3303, 3304, 3305, and 3306

As Added and Amended by Statutes 1976, Chapter 465 (AB 301);
Statutes 1978, Chapters 775 (AB 2916), 1173 (AB 2443), 1174
(AB 2696), and 1178 (SB 1726); Statutes 1979, Chapter 405 (AB 1807);
Statutes 1980, Chapter 1367 (AB 2977); Statutes 1982, Chapter 994
(AB 2397); Statutes 1983, Chapter 964 (AB 1216); Statutes 1989,
Chapter 1165 (SB 353); and Statutes 1990, Chapter 675 (AB 389)
Directed by Government Code Section 3313, as added by

Statutes 2005, Chapter 72 (AB 138, § 6, eff. July 19 2005)

California State Association of Counties , County of Los Angeles,
County of San Bernardino, Department of Finance, and State Controller's
Office, Requestors

Requests to Amend Parameters and Guidelines

Handicapped and Disabled Students, 00-PGA-03/04 (CSM 4282)
Government Code Sections 7570-7588

Statutes 1984, Chapter 1747 (AB 3632);

Statutes 1985, Chapter 1274 (AB 882)

California Code of Regulations, Title 2, Sections 60000-60610
(Emergency Regulations filed December 31, 1985, designated effective
January 1, 1986 (Register 86, No. 1) and re-filed June 30, 1986,
designated effective July 12, 1986 (Register 86, No. 28))

Counties of Los Angeles and Stanislaus, Requestors

Request to Amend Parameters and Guidelines
To Add Time Study Language to A/l Parameters & Guidelines,
04-PGA-04 State Controller’s Office, Requestor

STAFF REPORTS



Item 16  Chief Legal Counsel’s Report (info)

Recent Decisions, Litigation Calendar

Item 17  Executive Director’s Report (info/action)

Workload, Budget, Legislation, and Next Hearing

VIII. PUBLIC COMMENT
Mandate Reform

IX.. CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE
SECTIONS 11126 and 17526.

PERSONNEL

Report from Personnel Subcommittee and to confer on personnel matters
pursuant to Government Code sections 11126, subdivision (a) and 17526.

PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and
action, as necessary and appropriate, upon the following matters pursuant to
Government Code section 11126, subdivision (e)(1):

A.

1

State of California, Department of Finance v. Commission on State Mandates,
et al., Sacramento Superior Court Case No. 03CS01069, CSM Case No. 03-L-
01, consolidated with County of Los Angeles v. Commission on State
Mandates, et al., Los Angeles Superior Court Case No. BS087959,
transferred to Sacramento Superior Court, Case No. 05CS00865, CSM Case
No. 03-L-11 [Animal Adoption]

State of California, Department of Finance v. Commission on State
Mandates, et al., Sacramento Superior Court Case No. 03CS01432, CSM
Case No. 03-L-02 [Behavioral Intervention Plans]

CSAC Excess Insurance Authority v. Commission on State Mandates, et al.,
Second District Court of Appeal, Case Number B188169, on appeal from Los
Angeles Superior Court Case No. BS092146, CSM Case No. 04-L-01
[Cancer Presumption for Law Enforcement and Firefighters and Lower Back
Injury Presumption for Law Enforcement], consolidated with City of Newport
Beach v. Commission on State Mandates, et al., Los Angeles Superior Court
Case No. BS095456, CSM Case No. 04-L-02 [Skin Cancer Presumption for
Lifeguards)

County of Los Angeles, et al. v. Commission on State Mandates, et al., Second
District Court of Appeal [Los Angeles] Case Number B183981,

CSM Case No. 04-L-03, (Los Angeles Superior Court Nos. BS089769,
BS089785) [Transit Trash Receptacles, et al./Waste Discharge
Requirements]

County of San Bernardino v. Commission on State Mandates, et al.,
San Bernardino County Superior Court, Case No. SCVSS 138622
[Standardized Emergency Management Systems (SEMs)]



6. California School Boards Association, Education Legal Alliance; County of
Fresno,; City of Newport Beach,; Sweetwater Union High School Districtand
County of Los Angeles v. Stat of California, Commission on State Mandates
and Steve Westly, in his capacity as State Controller, Sacramento County
Superior Court, Case No. 06CS01335; [AB 138; Open Meetings Act, Brown
Act Reform, Mandate Reimbursement Process I and II; and School
Accountability Report Cards (SARC) I and 1]

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

Based on existing facts and circumstances, there is a specific matter which presents a
significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd. (¢)(2)(B)(i).)

IX.  REPORT FROM CLOSED EXECUTIVE SESSION, RECONVENE IN PUBLIC
SESSION

X. ADJOURNMENT

For information, contact:

Paula Higashi, Executive Director (916) 323-8210
980 Ninth Street, Suite 300 (916) 445-0278 Fax
Sacramento, CA 95814 Email: paula.higashi@csm.ca.gov



| plan to be there!
Bonnie

From: Allan P Burdick/MAXIMUS [mailto:allanburdick@maximus.com]

Sent: Thursday, November 16, 2006 10:15 AM

To: everroad@city.newport-beach.ca.us; mark.burton@sanjoseca.gov; jmcpherson@fontana.org;
ramaiah.venkatesan@fin.co.santa-clara.ca.us; eroeser@sonoma-county.org; msampiet@sonoma-
county.org; monican@ci.garden-grove.ca.us; hnaha@ac.cccounty.org; Ter Keurst, Bonnie - ACR;
lkaye@auditor.co.la.ca.us; hyaghobyan@auditor.co.la.ca.us; ngust@sacsheriff.com;
lhobson@placer.ca.gov; cstrobel@co.napa.ca.us; dave.elledge@fin.sccgov.org;
mcady@ocsdfinancial.org; gina.surgeon@sdcounty.ca.gov; gingerbernard@maximus.com;
pstone1100@aol.com; n2199@lapd.lacity.org; vs448@lapd.lacity.org; julianagmur@msn.com;
ferlynjunio@maximus.com; steveoppenheim@maximus.com; allanburdick@maximus.com;
timothy.barry@sdcounty.ca.gov; lesliemoore@co.fresno.ca.us; sherie.peterson@acgov.org;
inderdeep.dhillon@sanjoseca.gov; pkindig@co.napa.ca.us; marilyn.flores@sdcounty.ca.gov;
Iwalker@acgov.org; ken.gross@acgov.org; crystal.hishida@acgov.org; dmichel@cacities.org;
dcarrigg@cacities.org; skeil@counties.org; leslie.burns@acgov.org; claude.kolm@acgov.org;
jolenetollenaar@maximus.com; elee@cao.lacity.org; carmpd@co.riverside.ca.gov; :
ksergeant@co.el-dorado.ca.gov; tarrance.truong@acgov.org; jhenning@counties.org;
jhurst@counties.org; gtho@solanocounty.com; amcgarvey@co.slo.ca.us; pstonel100@aol.com;
rperry@aaronread.com; skeil@counties.org; allanburdick@maximus.com;
gingerbernard@maximus.com; stenbakkend@cacities.org; dcontreras@cityofsacramento.org;
n2157@lapd.lacity.org; liebertj@aol.com; lkaye@auditor.co.la.ca.us;
scott_robertson@longbeach.gov; christina_checel@longbeach.gov; g9859@Ilapd.lacity.org;
kathy.blessing@lacity.org; dwall@counties.org; everroad@ci.newport-beach.ca.us;
n2199@lapd.lacity.org; v8448@lapd.lacity.org; n25238@lapd.lacity.org; silvia.y.solis@lacity.org;
tim@timyaryan.com; etakach@cityofsacramento.org; pat.canfield@lacity.org;
jlewis@counties.org; mtesterman@csda.org; ccoyne@calsheriffs.org; nwarner@att.net;
jhurst@counties.org; sheaton@rcrenet.org; micheld@cacities.org; urbans@ix.net.com;
carriggd@cacities.net; sszaly@calsheriffs.org; jhenning@counties.org; jlovell@johnlovell.com;
kspank@att.net; marla.marshall@sdsheriff.org; nwarner@worldnet.att.net; Ferguson, Barbara;
dave.elledge@fin.sscgov.org; lwalker@acgov.org; myrtmp55@lacity.org; ccole@advocation-
inc.com; rlopez@counties.org; geverroad@city.newport-beach.ca.us; nadia.leal@sen.ca.gov;
bsiverling@comcast.net; ccole@advocation-inc.com; marnold@mjarnold.com;
sjlegsac@pacbell.net; abrown@dvbsr.com; djones@pacbell.net; alan@edelsteingilbert.com;
rkindel@rosekindel.com; paul@shawyoder.org; imsa@imsa.com; urbans@ix.netcom.com;
dlabahn@cdaa.org; paul@shawyoder.org; nwarner@att.net; imsa@imsa.com;
cchristian@nmgovlaw.com; michaelycorbett@yahoo.com; dwall@counties.org;
hes@platinumadvisors.com; mcfadden@saccounty.net; bclay@carpiclay.com;
mrattigan@sbcglobal.net

Subject: Lunch Before Dec 4th POBOR Hearing

Everyone,

For some of you, this is a new issue. I send a follow-up e-mail to the county lobbyist that have been added
to the e-mail group. While you may not view the hearing as a top priority, the next step is likely to be
legislation similar to SB 328 (Cedillo) of last year.

Since the Commission on State Mandates hearing to consider POBOR funding options at 1:30 p.m. on
Monday, December 4th, at the Water Resources Building, we thought it would be a good idea to schedule
a get together for the people that plan to attend the hearing. We have reserved space at Franks Fat's (8th




and L Streets) for a noon lunch. Since we expect a number of people, Fat's has requested we have one of
their preselected family or banquet style menu's. We were unable to get the upstairs room due to Holiday
Season luncheons, but they said they can accommodate us in the main restaurant. The lunch will probably
be something close to $20 a piece. ‘

Please let me know if you would like to join the group. We can get organized and also have some good
food.

Allan

Allan P. Burdick

Director

CSAC & CA Cities SB 90 Services
(916) 485-8102 x 113

(916) 203-3608 (cell)



BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

__Finance, and,

PROPOSED AMENDMENTS TO THE
PARAMETERS AND GUIDELINES:

Government Code Sections 3301, 3303, 3304,
3305, and 3306, as added and amended by Statutes
1976, Chapter 465; Statutes 1978, Chapters 775,

1173, 1174, and 1178; Statutes 1979, Chapter 405;'

Statutes 1980, Chapter 1367, Statutes 1982,
Chapter 994, Statutes 1983, Chapter 964, Statutes
1989, Chapter 1165; and Statutes 1990, Chapter
675; and,

Filed on May 25, 2006 by California State
Association of Counties, and,

Filed on June 15, 2006 by County of Los Angeles,
to replace and supersede May 22, 2006 filing, and,

Filed on June 15, 2006 by County of San
Bernardino; and,

Filed on June 29, 2006 by the Department of

Filed on June 29, 2006 by State Controller's Office
to replace and supersede May 5, 2005 filing.

-“Website:~http:/www-csm-ca-gov/pobor

TO: League of California Cities

California State Association of Counties
Department of Personnel Administration
Department of Finance

State Controller’s Office

State Personnel Board

Legislative Analyst

Interested Parties and Persons

Legislative Committees

Case Nos.:05-PGA-18, 05-PGA-19, 05-PGA-20
05-PGA-21; and 05-PGA-22

(CSM-4499 and 05-R1.-4499-01)

Peace Officers Procedural Bill of Rights
(POBOR)

RELEASE O'F FINAL STAFF ANALYSIS
AND PROPOSED AMENDMENTS TO THE
PARAMETERS AND GUIDELINES AND

NOTICE OF HEARING

Date: December 4, 2006

Time:  1:30 pm.

Place:: Department of Water Resources

First Floor Auditorium
1416 Ninth Street
Sacramento, California

CSM-4499, et al

Proposed Amendments to the Parameters & Guidelines

FSA Release, Notice of Hearing
/2005/AB138/POBOR/Ps&Gs/DecHearing/Notices/FSA-pgas




Commission Hearing — December 4, 2006, Item 13

The attached final staff analysis and proposed modifications to the parameters and guidelines are
being posted to the Commission’s website under the "POBOR" button and "Hearings".

The Commission will hear and act upon the proposed requests to amend the parameters and
* guidelines on December 4, 2006, at 1:30 p.m., Department of Water Resources, 1416 Ninth
Street, First Floor Auditorium, Sacramento, California.

Please let us know by Friday, December 1, 2006, if you or a representative of your agency will
testify at the hearing, and if other witnesses will also appear.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting.

If you have any questions regarding this matter, please contact Nancy Patton, Assistant
Executive Director at (916) 323-8217.

Dated: November 21, 2006

PAULA HIGASHI, Executive Director

,,,,,,,,,,, - Attachments: _ Final Staff Analysis and

Proposed Amendments to Parameters and Gu1de11nes As Modified by Staff

CSM-4499, et al

Proposed Amendments to the Parameters & Guidelines

FSA Release, Notice of Hearing
/2005/AB138/POBOR/Ps&Gs/DecHearing/Notices/FSA-pgas



Hearing: December 4, 2006
J:mandates/recon/2005/AB138/POBOR/120406hearing/fsa

ITEM 13
FINAL STAFF ANALYSIS
REQUESTS TO AMEND PARAMETERS AND GUIDELINES
Government Code Sections 3301, 3303, 3304, 3305, 3306

As Added and Amended by Statutes 1976, Chapter 465; Statutes 1978, Chapters 775, 1173,
1174, and 1178; Statutes 1979, Chapter 405; Statutes 1980, Chapter 1367;
Statutes 1982, Chapter 994; Statutes 1983, Chapter 964;
Statutes 1989, Chapter 1165; and Statutes 1990, Chapter 675

Directed by Government Code Section 3313, as added by
Statutes 2005, Chapter 72 (Assem. Bill No. 138, § 6, eff. July 19 2005)

Peace Officers Procedural Bill of Rights (POBOR)’

California State Association of Counties, City of Sacramento, County of Los Angeles
County of San Bernardino, Department of Finance, and State Controller's Office, Requestors

05-PGA-18, 05-PGA-19, 05-PGA-20, 05-PGA-21, and 05-PGA-22
(CSM-4499 and 05-R1.-4499-01)

EXECUTIVE SUMMARY
Background

The Legislature enacted the Peace Officers Procedural Bill of Rights Act (commonly abbreviated
as “POBOR”), by adding Government Code sections 3300 through 3310, in 1976. POBOR
provides a series of rights and procedural safeguards to peace officers employed by local
agencies and school districts that are subject to investigation or discipline. Generally, POBOR
prescribes certain procedural protections that must be afforded officers during interrogations that
could lead to punitive action against them; gives officers the right to review and respond in
writing to adverse comments entered in their personnel files; and gives officers the right to an
administrative appeal when any punitive action, as defined by statute, is taken against them, or
they are denied promotion on grounds other than merit.

On November 30, 1999, the Commission approved the POBOR test claim and adopted the
original Statement of Decision (CSM 4499). The Commission found that certain procedural
requirements under POBOR were rights already provided to public employees under the due
process clause of the United States and California Constitutions. Thus, the Commission denied
the procedural requirements of POBOR that were already required by law on the ground that
they did not impose a new program or higher level of service, or impose costs mandated by the

! Staff substituted the acronym "POBOR" throughout this document for all variations used in
requests, comments, and other filings from interested parties and affected state agencies.

1 POBOR
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state pursuant to Government Code section 17556, subdivision (c). The Commission approved
the activities required by POBOR that exceeded the requirements of existing state and federal
law.

On July 27, 2000, the Commission adopted parameters and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school districts, and
special districts that employ peace officers for the ongoing activities summarized below:

e Developing or updating policies and procedures.
o Training for human resources, law enforcement, and legal counsel.
¢ Updating the status of cases.

¢ Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were not
covered by the due process clause of state and federal law.

e  When a peace officer is under investigation, or becomes a witness to an incident under
investigation, and is subjected to an interrogation by the employer that could lead to
certain disciplinary actions, the following costs and activities are eligible for
reimbursement: compensation to the peace officer for interrogations occurring during
off-duty time; providing prior notice to the peace officer regarding the nature of the
interrogation and identification of investigating officers; tape recording the interrogation;
providing the peace officer employee with access to the tape prior to any further
interrogation at a subsequent time or if any further specified proceedings are
contemplated; and producing transcribed copies of any notes made by a stenographer at

_an interrogation, and copies of complaints of reports or complaints made by investigators.

e Performing certain activities, specified by the type of local agency or school district,
upon the receipt of an adverse comment against a peace officer employee.

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government
Code to direct the Commission to “review” the Statement of Decision, adopted in 1999, on
POBOR to clarify whether the subject legislation imposed a mandate consistent with California
Supreme Court Decision in San Diego Unified School Dist. v. Commission on State Mandates
(2004) 33 Cal.4th 859 and other applicable court decisions.

- On April 26, 2006, the Commission reviewed its original findings and adopted a Statement of
Decision on reconsideration (05-RL-4499-01). The Statement of Decision on reconsideration
became final on May 1, 2006. On review of the claim, the Commission found that the San Diego
Unified School Dist. case supports the Commission’s 1999 Statement of Decision, which found
that the POBOR legislation constitutes a state-mandated program within the meaning of

article XIII B, section 6 of the California Constitution for counties, cities, school districts, and
special districts identified in Government Code section 3301 that employ peace officers.

The Commission further found that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a partial
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514 for all activities previously
approved by the Commission except the following:

2 POBOR
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¢ The activity of providing the opportunity for an administrative appeal to probationary and
at-will peace officers (except when the chief of police is removed) pursuant to
Government Code section 3304 is no longer a reimbursable state-mandated activity
because the Legislature amended Government Code section 3304 in 1998. The
amendment limited the right to an administrative appeal to only those peace officers
“who successfully completed the probationary period that may be required” by the
employing agency and to situations where the chief of police is removed. (Stats. 1998,
ch. 786, § 1.)

o The activities of obtaining the signature of the peace officer on the adverse comment or
noting the officer’s refusal to sign the adverse comment, pursuant to Government Code
sections 3305 and 3306, when the adverse comment results in a punitive action protected
by the due process clause does not constitute a new program or higher level of service
and does not impose costs mandated by the state pursuant to Government Code
section 17556, subdivision (c).

The Statement of Decision adopted by the Commission on this reconsideration applies to costs
incurred and claimed for the 2006-2007 fiscal year.

Requests to Amend Parameters and Guidelines

In May 2005, before the Commission reconsidered its original POBOR decision, the State
Controller’s Office filed a request to amend the parameters and guidelines. The request
remained pending when the Commission adopted its Statement of Decision on reconsideration in
May 2006.

At the time the Commission adopted the Statement of Decision on reconsideration, the
Commission directed staff to work with state agencies and interested parties to develop and
recommend a reasonable reimbursement methodology pursuant to Government Code

section 17519.5 for inclusion in the revised parameters and guidelines. Subsequently, proposed

amendments were filed by the State Controller's Office to supersede the proposed-amendments——————

previously filed in May, 2005; the Counties of San Bernardino and Los Angeles; the California
State Association of Counties (CSAC); and the Department of Finance. The parties have
proposed changes to the reimbursable activities and have proposed different reasonable
reimbursement methodologies, as described in the analysis.

Proposed Changes to Reimbursable Activities

Staff has reviewed the proposed amendments and recommends that the following changes be
made to the parameters and guidelines for costs incurred beginning July 1, 2006:

o The addition of time study language to support salary and benefit costs when an activity
is task-repetitive. Time study usage is subject to the review and audit conducted by the
State Controller’s Office.

e Deletion of specific activities relating to the administrative appeal hearing and the receipt
of an adverse comment that the Commission expressly denied in the Statement of
Decision on reconsideration.

e Clarification of administrative activities, and activities related to the administrative
appeal, interrogations, and adverse comments that are consistent with the Commission’s

Statement of Decision adopted in 1999, the Statement of Decision on reconsideration,
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and the Commission’s prior findings when adopting the original parameters and
guidelines. Language is included to clarify that certain activities are not reimbursable,
including investigation and conducting the interrogation. The Commission expressly
denied reimbursement for these activities when it adopted the original parameters and
guidelines in 2000 and, again, when it adopted the Statement of Decision on
reconsideration in April 2006.

Reasonable Reimbursement Methodology

Upon adoption of the POBOR Statement of Decision on reconsideration, the Commission
directed staff to form a working group to develop a reasonable reimbursement methodology to
reimburse local governments for state-mandated costs. The California State Association of
Counties (CSAC), the County of Los Angeles, and the DOF filed proposals. The following three
proposals were reviewed by claimants, affected state agencies and Commission staff and
discussed in three pre-hearing conferences.

o The California State Association of Counties requests that the parameters and guidelines be
amended to include a reasonable reimbursement methodology that would reimburse local
agencies $528 per peace officer employed by the agency on January 1 of the claim year, with
annual adjustments based on the Implicit Price Deflator.

o The County of Los Angeles requests that the parameters and guidelines be amended to
include a reasonable reimbursement methodology that would allow local agencies to be
reimbursed based on approximations of local costs mandated by the state. This proposal is
based on studies of claims data submitted to the Controller's Office for the 2001-2002
through 2004-05 fiscal years. The County describes its proposal as a reimbursement formula
which reflects differences in POBOR case loads among local law enforcement agencies and
differences in the numbers of peace officers employed by those agencies. The reasonable
reimbursement methodology is comprised of three components: (1) Unit Case Costs are

~——————determined-by-multiplying the number-of-unit level cases X 12 standard hours X productive

hourly rate; (2) Extended Case Costs are determined by multiplying number of extended
cases X 162 standard hours X productive hourly rate; 3) Uniform Costs are determined by
multiplying the number of peace officers X standard rate of $100. The costs from these three
components are then totaled for the annual claim amount.

e The Department of Finance (DOF) requests that the parameters and guidelines be amended
to include a reasonable reimbursement methodology. Under this methodology, a distinct
"base rate" would be calculated for each claimant based on SCO audited amounts for four
years of claims. The annual reimbursement would be the result of multiplying the "base rate"
by the number of covered officers. The base rates would be adjusted annually by an
appropriate factor to capture the normal cost increases. A process for determining mean
reimbursement rates while final reimbursement rates are determined.

Based on the plain meaning of Government Code section 17518.5, the statute defining
reasonable reimbursement methodology, staff finds that:

e The Department of Finance, the State Controller, affected state agencies, a claimant, or
an interested party is authorized to develop a reasonable reimbursement methodology.
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o There is no statutory requirement or authority for the Commission to audit reimbursement
claims and to develop a reasonable reimbursement methodology proposal that complies
with section 17518.5.

e The conditions or criteria for defining a reasonable reimbursement methodology are
defined in section 17518.5 and may not be changed by the Commission.

For the reasons stated in the analysis, staff concludes that the proposed reasonable
reimbursement methodologies submitted by the California State Association of Counties, the
County of Los Angeles, and the Department of Finance do not meet the following conditions in
section 17518.5, and, therefore, must be denied:

(1) The total amount to be reimbursed statewide is equivalent to total estimated local
agency and school district costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible local agency and school district claimants, the
amount reimbursed is estimated to fully offset their projected costs to implement
the mandate in a cost-efficient manner.

Staff Recommendation

Staff recommends the Commission:

¢ adopt the proposed amendments to the parameters and guidelines for the Peace Officer
Bill of Rights program, as modified by staff, beginning on page 49; and,

e authorize staff to make any non-substantive, technical corrections to the parameters and
guidelines following the hearing.
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Requestors

STAFF ANALYSIS

California State Association of Counties
County of Los Angeles

County of San Bernardino

Department of Finance

State Controller's Office

Chronology
11/30/1999 Commission on State Mandates (Commission) adopts original Statement of
' Decision ' ‘ o ‘ . o

07/27/2000 Commission adopts parameters and guidelines

03/29/2001 Commission adopts statewide cost estimate

10/15/2003 Bureau of State Audits issues report on Peace Officers' Procedural Bill of
Rights (commonly referred to as POBOR) and Animal Adoption Programs,
Report No. 2003-106 ’

05/05/2005 State Controller's Office files proposed amendments to the parameters and
guidelines ,

07/19/2005 AB 138 (Statutes 2005, chapter 72) becomes effective, directing the
Commission to reconsider the original POBOR Statement of Decision by
July 1, 2006

04/26/2006 Commission reconsiders POBOR test claim, adopts Statement of Decision,

——anddirects staff to-work with-state-agencies-and-interested-parties-to-develop—

and recommend a reasonable reimbursement methodology pursuant to
Government Code section 17518.5 for inclusion in the revised parameters and
guidelines’

05/23/2006 County of Los Angeles files proposed amendments to the parameters and
guidelines

05/25/2006 Commission staff holds first prehearing conference

05/25/2006 California State Association of Counties files proposed amendments to the
parameters and guidelines’®

06/15/2006 County of Los Angeles files proposed amendments to the parameters and
guidelines to replace and supersede proposed amendments filed on
May 23, 2006*

? See Exhibit A.

? See Exhibit B.

* See Exhibit C.
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06/15/2006 County of San Bernardino files proposed amendments to parameters and

guidelines’

06/29/2006 State Controller's Office files proposed amendment to parameters and
guidelines to supersede amendment previously filed on May 5, 2005.5

06/29/2006 Department of Finance files proposed amendments to parameters and
guidelines’

7/27/2006 Commission staff holds second prehearing conference.

08/04/2006 County of Los Angeles files comments.

City of Sacramento files comments.
Department of Finance files comments.

State Controller's Office files comments.®

08/17/2006 County of Los Angeles files rebuttal comments.
Department of Finance files rebuttal comments.’

08/31/2006 Commission issues draft staff analysis and proposed amendments to
parameters and guidelines, as modified by staff.!?

09/08/06 County of Los Angeles requests a pre-hearing conference, an extension of
time to file comments, and a postponement of the hearing'’

09/11/06 County of Los Angeles’ requests are granted.'

09/22/06 City of Los Angeles and City of Sacramento file comments on the draft staff
analysis.

09/28/06 County of Los Angeles files comments on the draft staff analysis.

10/25/06 Pre-hearing conference held.

10/30/06 " County of San Bernardino and Department of Finance file comments on the

draft staff analysis."

3 See Exhibit D.

§ See Exhibit E.

7 See Exhibit F.

8 See Exhibit G for all comments.
¥ See Exhibit G.

10 See Exhibit H.

' Exhibit I.

2 Exhibit L.

13 See Exhibit J for all comments to the draft staff analysis.
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Summary of the Mandate

On November 30, 1999, the Commission approved the test claim and adopted the original
Statement of Decision on the POBOR program. The Commission found that certain procedural
requirements under POBOR were rights already provided to public employees under the due
process clause of the United States and California Constitutions. Thus, the Commission denied
the procedural requirements of POBOR that were already required by law on the ground that
they did not impose a new program or higher level of service, or impose costs mandated by the
state pursuant to Government Code section 17556, subdivision (¢). Government Code

section 17556, subdivision (c), generally provides that the Commission shall not find costs
mandated by the state for test claim statutes that implement a federal law, unless the test claim
statute mandates costs that exceed the federal mandate. The Commission approved the activities
required by POBOR that exceeded the requirements of existing state and federal law.

On July 27, 2000, the Commission adopted parameters and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school districts, and
special districts that employ peace officers for the ongoing activities summarized below:

* Developing or updating policies and procedures.
e Training for human resources, law enforcement, and legal counsel.
e Updating the status of cases.

» Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were not
covered by the due process clause of state and federal law.

e When a peace officer is under investigation, or becomes a witness to an incident under
investigation, and is subjected to an interrogation by the employer that could lead to
certain disciplinary actions, the following costs and activities are eligible for

reimbursement: compensation to the peace officer for interrogations occurring during ¢

off-duty time; providing prior notice to the peace officer regarding the nature of the
interrogation and identification of investigating officers; tape recording the interrogation;
providing the peace officer employee with access to the tape prior to any further
interrogation at a subsequent time or if any further specified proceedings are
contemplated; and producing transcribed copies of any notes made by a stenographer at
an interrogation, and copies of complaints of reports or complaints made by investigators.

» Performing certain activities, specified by the type of local agency or school district,
upon the receipt of an adverse comment against a peace officer employee.

A technical correction was made to the parameters and guidelines on August 17, 2000.

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government
Code to direct the Commission to “review” the Statement of Decision, adopted in 1999, on
POBOR to clarify whether the subject legislation imposed a mandate consistent with California
Supreme Court Decision in San Diego Unified School Dist. v. Commission on State Mandates
(2004) 33 Cal.4th 859 and other applicable court decisions.

On April 26, 2006, the Commission reviewed its original findings and adopted a Statement of
Decision on reconsideration (05-RL-4499-01). The Statement of Decision on reconsideration
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became final on May 1, 2006. On review of the claim, the Commission found that the San Diego
Unified School Dist. case supports the Commission’s 1999 Statement of Decision, which found
that the POBOR legislation constitutes a state-mandated program within the meaning of

article XIII B, section 6 of the California Constitution for counties, cities, school districts, and
special districts identified in Government Code section 3301 that employ peace officers.

The Commission further found that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a partial
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514 for all activities previously
approved by the Commission except the following:

¢ The activity of providing the opportunity for an administrative appeal to probationary and
at-will peace officers (except when the chief of police is removed) pursuant to
Government Code section 3304 is no longer a reimbursable state-mandated activity
because the Legislature amended Government Code section 3304 in 1998. The
amendment limited the right to an administrative appeal to only those peace officers
“who successfully completed the probationary period that may be required” by the
employing agency and to situations where the chief of police is removed. (Stats. 1998,
ch. 786, § 1.)

» The activities of obtaining the signature of the peace officer on the adverse comment or
noting the officer’s refusal to sign the adverse comment, pursuant to Government Code
sections 3305 and 3306, when the adverse comment results in a punitive action protected
by the due process clause'* does not constitute a new program or higher level of service
and does not impose costs mandated by the state pursuant to Government Code
section 17556, subdivision (c).

The Statement of Decision adopted by the Commission on this reconsideration applies to costs
. incurred and claimed for the 2006-2007 fiscal year,

Proposed Amendments to the Parameters and Guidelines

The Commission received five proposed amendments to the parameters and guidelines, filed by
the California State Association of Counties, the County of Los Angeles, the County of
San Bernardino, the Department of Finance, and the State Controller's Office, as follows:

The California State Association of Counties (05-PGA-19) requests that the parameters and
guidelines be amended to include a reasonable reimbursement methodology that would
reimburse local agencies $528 per peace officer employed by the agency on January 1 of the
claim year, with annual adjustments based on the Implicit Price Deflator.

The County of Los Angeles (05-PGA-18) requests that the parameters and guidelines be
amended to include a reasonable reimbursement methodology that would allow local agencies to

1 Due process attaches when a permanent employee is dismissed, demoted, suspended, receives
a reduction in salary, or receives a written reprimand. Due process also attaches when the
charges supporting a dismissal of a probationary or at-will employee constitute moral turpitude
that harms the employee’s reputation and ability to find future employment and, thus, a name-
clearing hearing is required.
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be reimbursed based on approximations of local costs mandated by the state. This proposal is
based on studies of claims data submitted to the Controller's Office for the 2001-2002 through
2004-2005 fiscal years. The County of Los Angeles describes its proposal as a reimbursement
formula which reflects differences in POBOR case loads among local law enforcement agencies
and differences in the numbers of peace officers employed by those agencies. The reasonable
reimbursement methodology is comprised of three components: (1) Unit Case Costs are
determined by multiplying (the number of unit level cases) X (12 standard hours) X (productive
hourly rate); (2) Extended Case Costs are determined by multiplying (the number of extended
cases) X (162 standard hours) X (productive hourly rate); and (3) Uniform Costs are determined
by multiplying (the number of peace officers) X (standard rate of $100). The costs from these
three components are then totaled for the annual claim amount.

In response to the draft staff analysis, the County of Los Angeles contends that the Commission
should approve its time survey forms and instructions with respect to the activities performed by
the agency’s Unit Level, Internal Affairs, and Administrative Appeals unit, and make them
applicable to the time studies used by all claimants.

The County of San Bernardino (05-PGA-20) requests that the parameters and guidelines be
amended to allow claimants to file reimbursement claims based on actual costs or the
CSAC-SB 90 Group reasonable reimbursement methodology proposal of $528 per peace
officer. The County of San Bernardino also proposes amendments to: (1) update the parameters
and guidelines based on the reconsideration; (2) clarify the descriptions of "Interrogations" and
"Adverse Comment" under Section IV. Reimbursable Activities; and (3) update and clarify
Sections V. through X. to conform with recently adopted language.

The Department of Finance (DOF) (05-PGA-22) requests that the parameters and guidelines be
amended to include a reasonable reimbursement methodology. Under this methodology, a
distinct "base rate" would be calculated for each claimant based on the State Controller’s audited
amounts for four years of claims. The annual reimbursement would be the result of multiplying

the "base rate™ by the number of covered—off?:‘ei‘sr*Thebaserrate?Would*b?radjﬁstéd*a’nnually“by—'“
an appropriate factor to capture the normal cost increases. A process for determining mean
reimbursement rates while final reimbursement rates are determined.

The State Controller's Office (SCO) (05-PGA-21) requests that the parameters and guidelines
amendment previously filed on May 5, 2005, be superseded by their June 29, 2006 filing. The
SCO proposes changes to clarify reimbursable activities consistent with the Statement of
Decision adopted November 30, 1999, and to add the "time study" language and the
Commission's previously adopted standardized language. The proposed amendments do not
include changes reflected in the Commission's Statement of Decision adopted April 26, 2006.

Discussion

Staff reviewed the proposed amendments to the parameters and guidelines and the comments
received. Non-substantive technical changes were made for purposes of clarification,
consistency with language in recently adopted parameters and guidelines, and conformity to the
Statement of Decision on reconsideration and statutory language. Substantive changes were
considered, and if appropriate, were made as described below.
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Section IV. REIMBURSABLE ACTIVITIES

Government Code section 17557, subdivision (d), allows local agencies, school districts, and the
state to file a written request with the Commission to amend the parameters and guidelines. Any
amendment to the parameters and guidelines must be consistent with, and not contradict, the
Statement of Decision. The Statement of Decision is the legal determmatlon on the question of
whether a state mandate exists and, if so, what the mandate is."> The findings and conclusion in
the Statement of Decision are binding on the parties once it is mailed or served unless a writ of
mandate pursuant to Government Code section 17559 and Code of C1V11 Procedure section
1094.5 is issued by a court to set aside the Commission’s decision.'® In addition, the
Commission does not have jurisdiction to retry an issue that has become final. It is a well-settled
principle of law that an administrative agency does not have jurisdiction to retry a q7uest10n that
has become final. If a pl‘lOI‘ decision is retried by the agency, that decmon is void.!

Thus, for purposes of thls item, the proposed amendments must be consistent with the
Commission’s Statement of Decision adopted in 1999 and the Statement of Decision on
reconsideration adopted on April 26, 2006. The Statement of Decision on reconsideration
amends the 1999 decision and applies to costs incurred and claimed for the 2006-2007 fiscal
year.

Furthermore, the Commission, when adopting parameters and guidelines, or a proposed
amendment to the parameters and guidelines, has the discretion to determine the most reasonable
methods of complying with the mandate. The most reasonable methods of complying with the
mandate are those methods not specified in statute or executive order that are necessary to carry
out the mandated activity. (Cal. Code Regs., tit. 2, § 1183.1, subd. (a)(4).) Any proposed
method of complying with a mandated activity must be consistent with an activity approved by
the Commission in the Statement of Decision as a reimbursable state-mandated activity.

Thus, for an activity to be reimbursable, it must either be required by the statutes or executive
. order found by the Commission in the Statement of Decision to impose a reimbursable state

mandated activity; or be a reasonable method of complying with the statutes or executive order

1 Government Code sections 17500 and 17552; Kinlaw v. State of California (1991) 54 Cal.3d
326, 332-333; and City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th
1190, 1201.)

16 California Code of Regulations, title 2, section 1188.2, subdivision (b).

'"See, Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407, where the court held that the civil
service commission had no jurisdiction to retry a question and make a different finding at a later
time; City and County of San Francisco v. Ang (1979) 97 Cal.App.3d 673, 697, where the court
held that whenever a quasi-judicial agency is vested with the authority to decide a question, such
decision, when made, is res judicata, and as conclusive of the issues involved in the decision as
though the adjudication had been made by the court; and Save Oxnard Shores v. California
Coastal Commission (1986) 179 Cal.App.3d 140, 143, where the court held that in the absence
of express statutory authority, an administrative agency may not change a determination made on
the facts presented at a full hearing once the decision becomes final.
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found by the Commission in the Statement of Decision to impose a reimbursable state-mandated
act1v1ty

Time Studies

The SCO requests that the parameters and guidelines be amended to include language
authorizing the use of time studies to support salary and benefit costs for task-repetitive
activities. The SCO’s proposed language states the following:

Claimants may use time studies to support salary and benefit costs when an
activity is task-repetitive. Time study usage is subject to the time study
guidelines included in the State Controller’s annual claiming instructions. If the
claimant performs a time study, the claimant should separately study Unit Level
cases and Internal Affairs cases, as their caseloads are significantly dlffercnt in
size, type, complexity, duration, and volume.'®

The DOF generally agrees with the use of time studies.”’ The City of Los Angeles agrees with
the use of time studies, but argues that the Commission should include specific language for an
entity’s use of time studies.?!

When BSA audited this program, BSA recognized that there may be instances when it is
impractical to maintain source documents with the level of detail needed to identify actual costs.
In such cases, BSA acknowledged that a properly prepared and documented time study may be a
reasonable substitute for actual time sheets. BSA concluded, however, that none of the claims of
the four local entities reviewed by BSA used an adequate time study.” Claimants based the
amount of time they claimed on interviews and informal estimates developed after the related
activities were performed.”

'8 The County of San Bernardino, in comments to the draft staff analysis, argues that the analysis
of this item goes beyond the scope of the Legislature’s directive in AB 138 to reconsider the
POBOR decision. The Commission’s jurisdiction for this item is partly based on AB 138, in that
the parameters and guidelines for the POBOR program must conform to the changes adopted by
the Commission in the Statement of Decision on reconsideration. The Commission’s
jurisdiction, however, is also based on several requests to amend the parameters and guidelines,
pursuant to Government Code section 17557, with respect to activities previously found to
constitute reasonable methods of complying with the mandate. Thus, the Commission has
jurisdiction to address all the amendments proposed by the State Controller’s Office with respect
to the reimbursable activities.

1% 8CO proposal of June 29, 2006, page 2.

%0 Exhibit F.

2! Exhibit J.

22 Administrative Record for CSM 4499, pp. 1455-1456.

2 Administrative Record for CSM 4499, p. 1453.
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BSA describes the key elements to an adequate time study as follows:

Key elements of an adequate time study include having employees who are
conducting the reimbursable activities track the actual time they spend when they
are conducting each activity, recording the activities over a reasonable period of
time, maintaining documentation that reflects the results, and periodically
considering whether the results continue to be representative of current
processes.”*

Based on the BSA recommendation, staff has included the following language under
Section IV. Reimbursable Activities:

Claimants may use time studies to support salary and benefit costs when an
activity is task-repetitive. Time study usage is subject to the review and audit
“ conducted by the State Controller’s Office. - :

In response to the draft staff analysis, the County of Los Angeles contends that the Commission
should approve its time survey forms and instructions with respect to the activities performed by
the agency’s Unit Level, Internal Affairs, and Administrative Appeals unit, and make them
applicable to the time studies used by all claimants.>> The County of Los Angeles proposes the
following language:

Claimants may use Unit Level, Internal Affairs, and Administrative Appeals time
studies to support salary and benefit costs for reimbursable activities of a
repetitive nature. Time study usage is subject to the time study guidelines
included in the State Controller’s claiming instructions. The addendum contains
acceptable formats and instructions for recording Unit Level, Internal Affairs,
and Administrative Appeals time in performing reimbursable activities.

Staff has not included the language proposed by the State Controller’s Office or the County of
Los Angeles because the Controller has independent authority to issue time study guidelines and

approve time studies when issuing claiming instructions and auditing reimbursement claims.
(Gov. Code, §§ 17560 and 17561.) The Commission has no authority to approve the State
Controller’s time study guidelines at the parameters and guidelines stage.

Section IV. A, Administrative Activities
Section IV. A (2)

Section IV. A (2) currently authorizes reimbursement for the following activity: “Attendance at
specific training for human resources, law enforcement, and legal counsel regarding the
requirements of the mandate.”

SCO requests the addition of the following sentence to Section IV. A (2): “The training must
relate to mandate-reimbursable activities.”

Staff finds that the proposed language is consistent with the Commission’s findings when
adopting the parameters and guidelines by limiting reimbursement for training “regarding the

24 Ibid.

25 Exhibit J.
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requirements of the mandate.” Thus, staff recommends that the Commission add the proposed
language to Section IV. A (2).

Section IV. A (3)
Section IV. A (3) currently states the following: “Updating the status of the POBOR cases.”
SCO requests that Section IV. A (3) be amended as follows (proposed language is underlined):

Updating the status report of ‘mandate-reimbursable POBOR cases. The updating
relates to tracking the procedural status of cases. It does not relate to maintaining
or updating the cases (e.g. setting up, reviewing, evaluating, or closing the cases).

In response to the SCO proposal, the City of Sacramento and the City of Los Angeles filed
comments contending that the proposal is too narrow because of the time constraints 1mposed by
‘the POBOR legislation.?® The City of Sacramento states the following:

The proposal concerning administrative activities and updating the cases is much
too narrowly drawn. There are strict time constraints imposed by POBOR: if the
time limits are not met, the case must be dismissed and no discipline can be
imposed. Therefore, not only must the case filed be updated, but they must be
reviewed in order to make sure that all deadlines have been met. To restrict the
language as desired by the Controller would make it next to impossible to assure
that the time limits set forth in POBOR are met. In order to make sure that the
time lines are met, the case must be reviewed at various points in order to make
sure that all investigations are completed, as well as to make sure all
interrogations are completed timely. This is reasonably necessary in order to
make sure that the time lines are met.

Staff finds that the City’s comments go beyond the scope of the test claim statutes and are not
consistent with the Commission’s ﬁndings in the Statemcnt of Decision on reconsideration As

(05-RL-4499-01), the POBOR Act has been subsequently amended by the Leg1slature One of
those amendments imposed the time limitations described by the City.?” The subsequent
amendments were not pled in this test claim and, thus, they were not analyzed to determine
whether they impose reimbursable state-mandated activities within the meaning of article XIII B,
section 6. The City’s arguments relating to the time limitations imposed by subsequent
legislation are outside the scope of the Commission’s decision in POBOR (CSM 4499). Thus,
the City’s rationale is not consistent with the Commission’s findings.

Staff further finds that the SCO proposal is consistent with the Commission’s findings when it
adopted the parameters and guidelines. The Commission adopted the following finding:

26 Exhibits G and J.

27 Statutes 1997, chapter 148.
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The claimant’s proposed parameters and guidelines include the following
administrative activities:

[1]

3. Maintenance of the systems to conduct mandated activities.

A

The Department of Finance states that the component “maintenance of the
systems to conduct the mandated activities” is too ambiguous. Staff agrees.

Before the test claim legislation was enacted, local law enforcement agencies
were conducting investigations, issuing disciplinary actions, and maintaining files
for those cases. Thus, the component “maintenance of the systems to conduct the
mandated activities™ is too broad. Accordingly, staff has modified this
component to provide that claimants are eligible for reimbursement for “updating
the status report of the POBOR cases.”*

Staff has clarified the activity and added the following proposed language to Section IV. C (3):

Updating the status report of the mandate-reimbursable POBOR eases activities.
“Updating the status report of mandate-reimbursable POBOR eases-activities” means

tracking the procedural status of eases the mandate-reimbursable activities only.

Reimbursement is not required to maintain or update the cases, set up the cases, review
the cases, evaluate the cases. or close the cases.

Section 1V. B, Administrative Appeal

Government Code section 3304 gives specified officers the right to request an administrative

appeal hearing when any punitive action is taken against the officer, or the officer is denied

promotion on grounds other than merit. Government Code section 3304 states that “no punitive
. actjon, nor.denial of promotion on grounds other than merit, shall be undertaken by any public

agency without providing the public safety officer with an opportunity for administrative
appeal.”

Punitive action is defined in Government Code section 3303 as follows:

“For the purpose of this chapter, punitive action means any action that may lead
to dismissal, demotion, suspension, reduction in salary,29 written reprimand, or
transfer for purposes of punishment.”

The California Supreme Court determined that the phrase “for purposes of punishment” in the
foregoing section relates only to a transfer and not to other personnel actions.*® Thus, in transfer

28 Jtem 10, July 27, 2000 Commission Hearing (Administrative Record (“AR”) for CSM 4499,
p. 901.)

%% The courts have held that “reduction in salary” includes loss of skill pay (McManigal v. City of
Seal Beach (1985) 166 Cal.App.3d 975, pay grade (Baggett v. Gates (1982) 32 Cal.3d 128, rank
(White v. County of Sacramento (1982) 31 Cal.3d 676, and probationary rank (Henneberque v.
City of Culver City (1983) 147 Cal.App.3d 250.

3 White v. County of Sacramento (1982) 31 Cal.3d 676.
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cases, the peace officer is required to prove that the transfer was intended for purposes of
punishment in order to be entitled to an administrative appeal. If the transfer is to “compensate
for a deficiency in performance,” however, an appeal is not required.’!

As indicated on page 30 of the Commission’s Statement of Decision on reconsideration
(05-RL-4499-01), the Legislature amended Government Code section 3304 in 1998 by limiting
the right to an administrative appeal to only those peace officers “who [have] successfully
completed the probationary period that may be required” by the employing agency and to
situations where the chief of police is removed. (Stats. 1998, ch. 786, § 1.) Thus, as of
January 1, 1999, providing the opportunity for an administrative appeal to probationary and
at-will peace officers (except when the chief of police is removed) is no longer a reimbursable
state-mandated activity. Therefore, staff proposes that Section IV. B be amended to clarify that
the right to an administrative appeal applies only to permanent peace officers, as specifically

defined in Government Code section 3301,* and to chiefs of police that are removed from office -

under the circumstances specified in the Statement of Decision.

In response to the draft staff analysis, the City of Sacramento argues that under POBOR, all
chiefs of police are entitled to a written notice, the reason for removal, and the opportunity for an
administrative appeal, regardless of whether the reason for removal involves a liberty interest.*®
Under the POBOR statutes, the City is correct. However, the Commission found in the
Statement of Decision on reconsideration that reimbursement was not required when the charges
supporting the dismissal of a chief of police constitute moral turpitude, which harms the
employee’s reputation and ability to find future employment, since a due process hearing was
already required under prior state and federal law. Thus, with respect to the removal of the chief
of police, Government Code section 3304 constitutes a reimbursable state-mandated activity only
when local officials want to remove the chief of police under circumstances that do not create a
liberty interest (i.e., the charges do not constitute moral turpitude, which harms the employee’s
reputation and ability to find future employment). This finding is binding on the parties.?

“The SCO further requests that the last paragraph-inSectiom TV- B(1)-and (2) be amended to
clarify that reimbursement for the administrative appeal begins only after the peace officer
requests an administrative appeal, and does not include the costs for the investigation or
preparation of charges that were incurred before the officer requested the appeal. SCO further

31 Holcomb v. City of Los Angeles (1989) 210 Cal.App.3d 1560; Heyenga v. City of San Diego
(1979) 94 Cal.App.3d 756; Orange County Employees Assn., Inc. v. County of Orange (1988)
205 Cal.App.3d 1289.

32 Pursuant to Government Code section 3301, POBOR applies to peace officers as defined in
Penal Code sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (e), 830.34,
830.35, except subdivision (c), 830.36, 830.37, 830.4, and 830.5. POBOR does not apply to
reserve or recruit officers, coroners, railroad police officers commissioned by the Governor, or
non-sworn officers including custodial officers and sheriff security officers or police security
officers. (Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301; Penal
Code sections 831,-831.4.)

33 Exhibit J.

3 Heap, supra, 6 Cal.2d 405, 407.
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proposes to clarify that litigation costs incurred in any court challenge to the administrative
decision are not reimbursable. The SCO proposal is as follows:

Included-in-the The foregoing includes only are the preparation and review of the various
documents necessary to commence and proceed with the administrative appeal hearingz,
exclusive of prior preparation, review. and investigation costs. This includes legal review
and assistance with the conduct of the administrative hearing; preparation and service of
subpoenas, witness fees, and salaries of employee witnesses, including overtime; the time
and labor of the administrative body and its attendant clerical services; the preparation and
service of any rulings or orders of the administrative body. The foregoing does not include
activities such as writing and reviewing charges that occurred before the officer requested an

administrative appeal or defending a lawsuit attacking the validity of the final administrative
decision.

| In respofiéé to‘uthﬂe SCO’erquest, thé Clty of Sayé‘fé‘i'nento arguesthat -

This proposal is much too narrowly drawn. Administrative appeal applies only to
those situations where a hearing is not required by Skelly. Accordingly, prior
preparation, review and investigative costs are necessary. Absent POBOR, these
hearings would not take place at all. Thus, investigation and case preparation is
imperative. So, too, defense of litigation is also reasonably necessary. If the
employer wins at the administrative level and the employee wishes to contest, the
only alternative is litigation.*

For the reasons below, staff finds that the SCO proposal is consistent with the test claim
legislation and the Commission’s decisions. Staff has modified the proposal, however, to clarify
the activities that are not reimbursable.

Government Code section 3304 gives the officer the right to request an administrative appeal
when any punitive action, as defined by Government Code section 3303, is taken against the
—————officer; ortheofficer is-denied promotion on-grounds-otherthan-merit-**Fhe-courts-have

concluded that the “limited purpose” of the administrative appeal is to provide the officer with a
chance to establish a formal record of circumstances surrounding the punitive action and to
attempt to convince the employing agency to reverse its decision.”’ Government Code

section 3304 does not require an agency to investigate or impose disciplinary action against
peace officer employees. When adopting the parameters and guidelines, the Commission
concluded that:

Local agencies were issuing disciplinary actions before the test claim legislation
was enacted. All that Government Code section 3304, subdivision (b), did was to
require the local agency to provide the procedural protection of an administrative
appeal for specified disciplinary actions.®®

35 Exhibit G.

36 See summary in Baggett v. Gates (1982) 32 Cal.3d 128, 135.

37 Riveros v. City of Los Angeles (1996) 41 Cal. App.4 th1342, 1359.

3 Ttem 10, July 27, 2000 Commission Hearing (AR for CSM 4499, p. 903).
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As determined by the Commission in the Statement of Decision on reconsideration: “POBOR
deals with labor relations. It does not interfere with the employer’s right to manage and control
its own police department. »3% The Second District Court of Appeal also determined that POBOR

is not intended to interfere with a local agency’s right to regulate peace ofﬁcers qualifications
for employment or the causes for which such peace officers may be removed.*

Thus, the SCO is correct in concluding that investigation costs to prepare disciplinary charges, or
costs to take punitive action against an officer are not reimbursable.

Moreover, the SCO’s request to clarify that litigation costs are not reimbursable is consistent
with the Commission’s findings when it ado}pted the parameters and guidelines, expressly
denying reimbursement for litigation costs.*

Thus, proposed Section IV. B, Administrative Activities, states the following:

B. Administrative Appeal
i i The administrative

appeal act1v1t1es hstcd below apply to pcrmanent peace ofﬁce employees—&t—wﬂ-l—emp}eyees—
as defined in Penal Code sections 830.1, 830.2, 830.3, 830.31,

and-prebationary-employees:

830.32, 830.33, except subdivision (e). 830.34, 830.35, except subdivision (c), 830.36,
830.37. 830.4, and 830.5. The administrative appeal activities do not apply to reserve or
recruit officers; coroners; railroad police officers commissioned by the Governor; or

non-sworn officers including custodial officers, sheriff security officers, police security

officers, or school security officers.

The following activities and costs are reimbursable:

. a. Providing the opportunity for, and the conduct of an administrative appeal hearing for
the following disciplinary actions (Gov. Code, § 3304, subd. (b)):

o transfer of permanent;-probationary-and-at-will-employees for purposes of
punishment;

e denial of promotion for permanent;-prebatienary-and-at-willemployees for

reasons other than merit; and

e other actions against permanent;-prebationary-and-at-will-employees that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the

employee.

39 Statement of Decision on reconsideration adopted April 26, 2006, page 39, citing to Sulier v.
State Personnel Bd. (2004) 125 Cal.App.4th 21, 26, and Baggett, supra, 32 Cal.3d 128, 125.

“® Binkley v. City of Long Beach (1993) 16 Cal.App.4th 1795, 1806.

I Ttem 10, July 27, 2000 Commission hearing (AR for CSM 4499, pp. 901-905).
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b. Preparation and review of the various documents necessary to commence and proceed
with the administrative appeal hearing.

c. Legal review and assistance with the conduct of the administrative appeal hearing.

d. Preparation and service of subpoenas.

e. Preparation and service of any rulings or orders of the administrative appeal hearing

body.
f. The cost of witness fees.

g. The cost of salaries of employee witnesses, including overtime, the time and labor of

the administrative appeal hearing body and its attendant clerical services.**

The following activities are not reimbursable:

Investigating charges.

a
b. Writing and reviewing charges.

134

Imposing disciplinary or punitive action against the peace officer.

d. Litigating the final administrative decision.

Providing the opportunity for, and the conduct of an administrative appeal for-the
following-diseiplinary-aetions hearing for removal of the chief of police under
circumstances that do not create a liberty interest (i.e., the charges do not constitute moral
turpitude, which harms the employee’s reputation and ability to find future employment).
(Gov. Code, § 3304, subd. (b)):

*2 The City of Sacramento, in comments to the draft staff analysis, argues that “no costs of the
administrative appeal panel are included.” The time and labor of the administrative appeal
hearing body and its attendant clerical services has always been eligible for reimbursement, and
remains eligible for reimbursement under this staff recommendation.
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The following activities and costs are reimbursable:

a. Preparation and review of the various documents necessary to commence and proceed
with the administrative appeal hearing. ‘

b. Legal review and assistance with the conduct of the administrative appeal hearing.

c. Preparation and service of subpoenas.

d. Preparation and service of any rulings or orders of the administrative appeal hearing
body.

e. The cost of witness fees.

f. The cost of salaries of employee witnesses, including overtime, the time and labor of
the administrative appeal hearing body and its attendant clerical services.

The following activities are not reimbursable:
a. Investigating charges.

b. Writing and reviewing charges.

c. Imposing disciplinary or punitive action against the chief of police.
d. Litigating the final administrative decision.

The City of Sacramento, in comments to the draft staff analysis, also requests reimbursement for
witness preparation and locating and finding witnesses. The City of Sacramento has not filed a
request to amend the parameters and guidelines pursuant to Government Code section 17557 and
the City’s comments have not gone out for comment as required by the Commission’s
regulations. Thus, the Commission does not have jurisdiction to consider these requests.

Section IV. C, Interrogations

Introductory Paragraphs in Section IV. C

Government Code section 3303 prescribes procedural protections that apply when a peace officer
is interrogated in the course of an administrative investigation that might subject the officer to
the punitive actions listed in the section (dismissal, demotion, suspension, reduction in salary,
written reprimand, or transfer for purposes of punishment). The introductory paragraphs to
Section IV. C of the parameters and guidelines state the following:

Claimants are eligible for reimbursement for the performance of the activities
listed in this section only when a peace officer is under investigation, or becomes
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a witness to an incident under investigation, and is subjected to an interrogation
by the commanding officer, or any other member of the employing public safety
department, that could lead to dismissal, demotion, suspension, reduction in
salary, written reprimand, or transfer for purposes of punishment. (Gov. Code,
§ 3303.)

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of a peace officer is in the normal course of duty,
counseling, instruction, or informal verbal admonishment by, or other routine or
unplanned contact with, a supervisor or any other public safety officer. Claimants
are also not eligible for reimbursement when the investigation is concerned solely
and directly with alleged criminal activities. (Gov. Code, § 3303, subd. (i).)

The SCO proposes the addition of the following three paragraphs to the introduction to clarify
that the costs to investigate and review the allegations, costs to conduct the interrogation, and. -
case finalization costs are not reimbursable:

Claimants are not eligible for reimbursement for activities occurring prior to the
assignment of the case to an administrative investigator, e.g., taking the initial
complaint; setting up the complaint file; interviewing parties; or reviewing the file
and determining whether it warrants an administrative investigation.

Claimants are not eligible for investigative activities, e.g., assigning an
investigator, reviewing the allegation, communicating with other departments,
visiting the scene of the alleged incident, gathering evidence, identifying and
contacting complainants and witnesses, preparing of the interrogation, reviewing
and preparing interview questions, conducting the interrogation, or reviewing the
responses given by the officers and/or witnesses.

Claimants are also not eligible for case finalization costs, e.g., preparing case

summary disposition reports; closing the-case file; or-attending executive review
or committee hearings related to the investigation.

The County of San Bernardino, the City of Sacramento, and the City of Los Angeles contend that
investigation costs and the cost to conduct the interrogation are reimbursable.

However, as identified below, the Commission has already rejected the arguments raised by the
County and Cities for reimbursement of investigation costs and the cost to conduct the
interrogation. Thus, staff finds that the SCO proposal is consistent with the Commission
findings when adopting the parameters and guidelines and the Statement of Decision on
reconsideration.

Government Code section 3303, subdivision (a), establishes the timing of the interrogation, and
requires the employer to compensate the interrogated officer if the interrogation takes place
during off-duty time. In other words, the statute defines the process that is due the peace officer
who is subject to an interrogation. This statute does not require the employer to investigate and
review complaints or to conduct interrogations. The Commission adopted the following findings
when adopting the parameters and guidelines:
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The Commission’s Statement of Decision includes the following reimbursable
activity:

Conducting an interrogation of a peace officer while the officer is on duty,
or compensating the peace officer for off-duty time in accordance with
regular department procedures. (Gov. Code, § 3303, subd. (a).)

This activity was derived from Government Code section 3303, subdivision (a),
which establishes the timing and compensation of a peace officer subject to an
interrogation. Section 3303, subdivision (a), requires that the interrogation be
conducted at a reasonable hour, preferably at a time when the peace officer is on
duty, or during the normal waking hours of the peace officer, unless the
seriousness of the investigation requires otherwise. At the test claim phase, the
claimant contended that this section resulted in the payment of overtime to the
peace officer employee. (See page 12 of the Commission’s Statement of
Decision.)

The claimant’s proposed parameters and guidelines restate the activity as
expressed in the Statement of Decision, but also add “the review of the necessity
for the questioning and responses given” as a reimbursable component. The
claimant’s proposed parameters and guidelines state the following:

Conducting an interrogation of a peace officer while the officer is on duty,
or compensating the peace officer for off-duty time in accordance with
regular department procedures. (Gov. Code, § 3303, subd. (a).)

Included in the foregoing, but not limited thereto, is the review of the
necessity for the questioning and responses given; providing notice to all
parties concerned of the time and place of the interview and scheduling
thereof; preparation and review of overtime compensation requests;

review of proceedings by counsel. (Emphasis-added:)
Following the pre-hearing conference in this case, staff requested further
comments on the’proposed activity “to review the necessity for the questioning
and responses given” to determine if the activity was consistent with, and/or

reasonably related to, the Commission’s Statement of Decision and the activities
mandated by the test claim legislation,

In response to staff’s request, the claimant asserts that it is more difficult to
prepare for an investigation under POBOR because Government Code
section 3303, subdivision (c), requires that the employee receive prior notice
identifying the nature and subject of the questioning. The claimant states the
- following:

It is more difficult to prepare for an investigation involving a peace officer
than it is for those who are not entitled to POBOR rights. In the normal
due process case involving an employee who is not entitled to POBOR
rights, you do not have to inform the employee about the nature and
subject of the questioning, and you do not have to prepare questions
focused upon a particular area, seeking to get the information you can
from the employee. In non-POBOR matters, you can explore other areas
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[quote continued] in the questioning as they arise, which allows for a
much more free-form questioning process.

In contrast, however, with employees covered by POBOR, you must tell
the employee prior to the initial questioning what the purpose of the
meeting is, what it is you will be discussing with him or her, and you have
to be prepared to be clearly on point as to where you are going and your
expectations about the questioning process. You cannot engage in broader
questioning for information, because the employee has the right to know
the subject about which he or she is being interrogated. [Footnote
omitted.]

The claimant further states the following:

As any peace officer who is a witness in the course of one individual’s
investigation could become the subject of their own investigation, it is
imperative to do more preparation prior to the initial questioning. We now
perform a more complete review to ascertain that witnesses who may
become subjects are identified prior to interrogation. . . .

Obviously, if you are going to re-interview a peace officer, you have to be
prepared to give them a copy of their prior transcript. You also have to go
back and review it, to make sure where conflicts with what transpired
previously in order to ask intelligent questions. In a non-POBOR matter,
you can follow up by asking additional questions without regard to the
reasons you have the employee in for questioning in the first place.
However, with POBOR, the whole questioning is focused on what you
have identified as the allegation. Thus, the definition of what the
allegations are must come early in the process. If someone calls to
o complain about something, the subsequent investigation may bring to light

little about the complaint of the citizen, but may demonstrate an internal . .
operating problem or conflict which you have to address. The additional
rights granted by POBOR make that more difficult as indicated above.
[Footnote omitted.]

Staff finds that the activity to review the necessity for the questioning and
responses given is too broad and goes beyond the scope of Government Code
section 3303, subdivision (a), and the Commission’s Statement of Decision.

Government Code section 3303, subdivision (a), addresses only the compensation
and timing of the interrogation. It does not require local agencies to investigate
an allegation, prepare for the interrogation, conduct the interrogation, and review
the responses given by the officers and/or witnesses, as implied by the claimant’s
proposed language. Certainly, local agencies were performing these investigative
activities before POBOR was enacted. **

% Item 10, July 27, 2000 Commission Hearing (AR for CSM 4499, p. 911-912).
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In the Statement of Decision on reconsideration, the Commission concluded that the POBOR
activities are not triggered until the local agency or school district decides to interrogate the
officer, take punitive action against the officer, or place an adverse comment in the officer’s
personnel file. These initial decisions are not expressly mandated by state law, but are governed
by local policy, ordinance, city charter, or memorandum of understanding.** In Baggett v. Gates,
the Supreme Court clarified that POBOR does not: (1) interfere with the setting of peace
officers’ compensation; (2) regulate qualifications for employment; (3) regulate the manner,
method, times, or terms for which a peace officer shall be elected or appointed; or (4) affect the
tenure of office or purpose to regulate or specify the causes for which a peace officer can be
removed. These are local decisions. The court found that POBOR only impinges on the local
entity’s implied power to determine the manner in which an employee can be disciplined.*

On pages 38 and 39 of the Statement of Decision on reconsideration, the Commission expressly
concluded that conducting the interrogation and investigative time are not reimbursable:
In comments to the draft staff analysis, the Counties of Orange, Los Angeles, and
Alameda, and the City of Sacramento contend that the interrogation of an officer
pursuant to the test claim legislation is complicated and requires the employer to
fully investigate in order to prepare for the interrogation. The County of Orange
further states that “[t]hese investigations can vary in scope and depth from abuses
of authority, the use of deadly force, excessive force when injuries may be
significant, serious property damage, and criminal behavior.” These local
agencies are requesting reimbursement for the time to investigate.

The Commission disagrees and finds that investigation services are not
reimbursable. First, investigation of criminal behavior is specifically excluded
from the requirements of Government Code section 3303. Government Code
section 3303, subdivision (i), states that the interrogation requirements do not
apply to an investigation concerned solely and directly with alleged criminal

activities. Moreover, article XIII B, section 6, subdivision (2)(2), and

Government Code section 17556, subdivision (g), state that no reimbursementis

required for the enforcement of a crime. |

The County of Los Angeles supports the argument that reimbursement for
investigative services is required by citing Penal Code section 832.5, which states
that each department that employs peace officers shall establish a procedure to
investigate complaints. Penal Code section 832.5, however, was not included in
this test claim, and the Commission makes no findings on that statute. The
County of Los Angeles also cites to the phrase in Government Code section 3303,
subdivision (a), which states that “[t]he interrogation shall be conducted ...” to
argue that investigation is required. The County takes the phrase out of context.
Government Code section 3303, subdivision (a), states the following:

The interrogation shall be conducted at a reasonable hour,
preferably at a time when the public safety officer is on duty, or

* Statement of Decision on reconsideration, page 14.

* Baggett v. Gates (1982) 32 Cal.3d 128, 137-140.
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[Quote continued.] during the normal waking hours for the public
safety officer, unless the seriousness of the investigation requires
otherwise. If the interrogation does occur during off-duty time of
the public safety officer being interrogated, the public safety
officer shall be compensated for any off-duty time in accordance
with regular department procedures, and the public safety officer
shall not be released from employment for any work missed.

Government Code section 3303, subdivision (a), establishes the timing of the
interrogation, and requires the employer to compensate the interrogated officer if
the interrogation takes place during off-duty time. In other words, the statute
defines the process that is due the peace officer who is subject to an interrogation.
This statute does not require the employer to investigate complaints. When
adopting parameters and guidelines for this program, the Commission recognized
that Government Code section 3303 does not impose new mandated requirements
to investigate an allegation, prepare for the interrogation, conduct the
interrogation, and review responses given by officers and/or witnesses to an
investigation. [Footnote omitted.]

Thus, investigation services go beyond the scope of the test claim legislation and
are not reimbursable. As explained by the courts, POBOR deals with labor
relations. [Footnote omitted.] It does not interfere with the employer’s right to
manage and control its own police department. [Footnote omitted.]

The findings made by the Commission in the Statement of Decision on reconsideration are final
and are binding on the parties. It is a well-settled principle of law that an administrative agency
does not have jurisdiction to retry a %uestlon that has become final. If a prior decision is retrled
by the agency, that decision is void.*

S ,,,7,_~Thus,,staff_ﬁnds _that SCO’s proposed. language is consistent with the Commission’s findings.
: - Staff recommends; however;, that the language proposed by the SCO be made more specific.
Staff recommends that the first introductory paragraph be modified to incorporate that language
of Government Code section 3301, which specifically identifies the officers entitled to the
procedural protections under POBOR when the employing agency wants to interrogate the
officer. The proposed paragraph states the following:

“6 See, Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407, where the court held that the civil
service commission had no jurisdiction to retry a question and make a different finding at a later
time; City and County of San Francisco v. Ang (1979) 97 Cal.App.3d 673, 697, where the court
held that whenever a quasi-judicial agency is vested with the authority to decide a question, such
decision, when made, is res judicata, and as conclusive of the issues involved in the decision as
though the adjudication had been made by the court; and Save Oxnard Shores v. California
Coastal Commission (1986) 179 Cal.App.3d 140, 143, where the court held that in the absence
of express statutory authority, an administrative agency may not change a determination made on
the facts presented at a full hearing once the decision becomes final. The Commission’s
Statement of Decision on reconsideration became final when it was mailed or served on

May 1, 2006. (Cal. Code Regs., tit. 2, § 1188.2, subd. (b).)
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Claimants-are-eligible-for reimbursement-for-t-The performance of the activities listed
in this section are eligible for reimbursement only when a peace officer, as defined in
Penal Code sections 830.1, 830.2, 830.3. 830.31, 830.32, 830.33, except subdivision
(e). 830.34, 830.35, except subdivision (c), 830.36, 830.37, 830.4, and 830.5, is under
investigation, or becomes a witness to an incident under investigation, and is
subjected to an interrogation by the commanding officer, or any other member of the
employing public safety department, that could lead to dismissal, demotion,
suspension, reduction in salary, written reprimand, or transfer for purposes of
punishment. (Gov. Code, § 3303.)

In addition, staff has included the activities that are not reimbursable at the end of Section IV. C

as follows:
The following activities are not reimbursable:
© 1. Activities occurring before the assignmeént of the case to an administrative”
investigator. These activities include taking an initial complaint, setting up the

complaint file, interviewing parties, reviewing the file, and determining whether
the complaint warrants an administrative investigation.

2. Investigation activities, including assigning an investigator to the case, reviewing
the allegation, communicating with other departments, visiting the scene of the

alleged incident, gathering evidence, identifying and contacting complainants and
witnesses.

3. Preparing for the interrogation, reviewing and preparing interrogation questions,
conducting the interrogation, and reviewing the responses given by the officer
and/or witness during the interrogation.

4. Closing the file, including the preparation of a case summary disposition reports
and attending executive review or committee hearings related to the investigation.

Section IV. C (1)
Section IV. C (1) currently states the following:

1. When required by the seriousness of the investigation, compensating the peace officer for

interrogations occurring during off-duty time in accordance with regular department
procedures. (Gov. Code, § 3303, subd. (a).)

Included in the foregoing is the preparation and review of overtime compensation
requests.

The SCO proposes the following amendments to clarify that the interrogators’ time to conduct

the interrogation is not reimbursable:

1. When required by the seriousness of the investigation, compensating the peace officer for

interrogations occurring during off-duty time in accordance with regular department
procedures. (Gov. Code, § 3303, subd. (a).) Interrogators’ time is not reimbursable.

Included in the foregoing is the preparation and review of overtime compensation
requests.
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Claimants are not eligible for reimbursement under interrogation when a peace officer

being investigated under POBOR is not subjected to an interview or interrogation, but is
subject to possible sanctions.

The County of San Bernardino requests, on the other hand, that the parameters and guidelines be
amended to authorize reimbursement for conducting the interrogation and the investigating
officer’s preparation time for the interrogation. The County of San Bernardino proposes the
addition of the following italicized language:

Conducting an interrogation of a peace officer while the officer is on duty, or
compensating the peace officer for interrogations occurring during off-duty time
in accordance with regular department procedures. (Gov. Code section 3303,
subd. (a).)

Included in the foregoing is the investigating officer’s preparation time for the
interrogation. Preparation costs are reimbursable to a maximum of 20 hours
with appropriate supporting documentation. Also mcluded is the preparation and
review of overtime compensation requests.

Staff finds that SCO’s proposed sentence that states, “Interrogators’ time is not reimbursable” is
consistent with the Commission’s findings when adopting the parameters and guidelines. When
the claimant submitted its proposed parameters and guidelines, it requested re1mburscment for

“conducting an interrogation of a peace officer while the officer is on duty.”’ The Commission
disagreed that conducting the interrogation was reimbursable. The Commission found that the
test claim legislation does not require local agencies to investigate an allegation, prepare for the
interrogation, conduct the interrogation, and review the responses given. Local agencies were
conducting interrogations before the enactment of the test claim legislation.*®

These findings were also included in the Statement of Decision on reconsideration. On pages 38
and 39 of the Statement of Decision on reconsideration, the Commission expressly concluded

that conducting the interrogation and investig: 1gat1ve tlme‘afe_n—t reImbursame

In comments to the draft staff analysis, the Countlcs of Orange, Los Angeles and
Alameda, and the City of Sacramento contend that the interrogation of an officer
pursuant to the test claim legislation is complicated and requires the employer to
fully investigate in order to prepare for the interrogation. The County of Orange
further states that “[t]hese investigations can vary in scope and depth from abuses
of authority, the use of deadly force, excessive force when injuries may be
significant, serious property damage, and criminal behavior.” These local
agencies are requesting reimbursement for the time to investigate.

The Commission disagrees and finds that investigation services are not
reimbursable. First, investigation of criminal behavior is specifically excluded
from the requirements of Government Code section 3303. Government Code
section 3303, subdivision (i), states that the interrogation requirements do not
apply to an investigation concerned solely and directly with alleged criminal

#7 Ttem 10, July 27, 2000 Commission Hearing (AR for CSM 4499, p. 965.)

* Administrative Record for CSM 4499, page 912.
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activities. Moreover, article XIII B, section 6, subdivision (a)(2), and
Government Code section 17556, subdivision (g), state that no reimbursement is
required for the enforcement of a crime.

The County of Los Angeles supports the argument that reimbursement for
investigative services is required by citing Penal Code section 832.5, which states
that each department that employs peace officers shall establish a procedure to
investigate complaints. Penal Code section 832.5, however, was not included in
this test claim, and the Commission makes no findings on that statute. The
County of Los Angeles also cites to the phrase in Government Code section 3303,
subdivision (a), which states that “[t]he interrogation shall be conducted ...” to
argue that investigation is required. The County takes the phrase out of context.
Government Code section 3303, subdivision (a), states the following:

The interrogation shall be conducted at a reasonable hour,
preferably at a time when the public safety officer is on duty, or
during the normal waking hours for the public safety officer,
unless the seriousness of the investigation requires otherwise. If
the interrogation does occur during off-duty time of the public
safety officer being interrogated, the public safety officer shall be
compensated for any off-duty time in accordance with regular
department procedures, and the public safety officer shall not be
released from employment for any work missed.

Government Code section 3303, subdivision (a), establishes the timing of the
interrogation, and requires the employer to compensate the interrogated officer if
the interrogation takes place during off-duty time. In other words, the statute
defines the process that is due the peace officer who is subject to an interrogation.
This statute does not require the employer to investigate complaints. When

adopting parameters and guidelines for this program, the Commission recognized
that Government Code section 3303 does not impose new mandated requirements
to investigate an allegation, prepare for the interrogation, conduct the
interrogation, and review responses given by officers and/or witnesses to an
investigation. [Footnote omitted.]

Thus, investigation services go beyond the scope of the test claim legislation and
are not reimbursable. As explained by the courts, POBOR deals with labor
relations. [Footnote omitted.] It does not interfere with the employer’s right to
manage and control its own police department. [Footnote omitted.]

These findings are binding on the parties.*” Thus, staff has added the following proposed
language at the end of Section IV. to identify the activities that are not reimbursable.

Preparing for the interrogation, reviewing and preparing interrogation questions,
conducting the interrogation, and reviewing the responses given by the officer
and/or witness during the interrogation.

49 Heap, supra, 6 Cal.2d 405, 407.
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However, staff finds that the SCO’s second proposed sentence is vague and ambiguous, and may
already be covered by the parameters and guidelines. The second proposed sentence states that:
“Claimants are not eligible for reimbursement under interrogation when a peace officer being
investigated under POBOR is not subjected to an interview or interrogation, but is subject to
possible sanctions.” The City of Sacramento argues that this sentence:

...makes no sense whatsoever. It may be possible during the investigation and
interrogation of other officers to ascertain that the officer, who is the subject of
the investigation, did not commit the misconduct at issue, but was done by
another officer. If the interrogation involves a witness officer, to whom the
POBOR rights attach, the interrogation should be compensable.”

When adopting the parameters and guidelines, the Commission concluded that the rights under
Government Code section 3303 attach when a peace officer is interrogated as a witness to an
incident, even if the officer is not under investigation since the officer’s own actions regarding.
the incident can result in punitive action following the interrogation.”® Thus, the Commission
included the following language in the parameters and guidelines:

Claimants are eligible for reimbursement for the performance of the activities
listed in this section only when a peace officer is under investigation, or becomes
a witness to an incident under investigation, and is subjected to an interrogation
by the commanding officer, or any other member of the employing public safety
department, that could lead to dismissal, demotion, suspension, reduction in

salary, written reprimand, or transfer for purposes of punishment. (Gov. Code, §
3303.) (Emphasis added.)

Although the SCO’s proposed language appears to clarify that reimbursement for the activities
identified in the parameters and guidelines is not required when the peace officer witness is not
subject to an interrogation, the italicized language above already addresses that issue. Thus, staff
.. has not included the second proposed language in the parameters and guidelines.

Accordingly, staff proposes the following améndments to Section IV. (C)(1):

The following activities are reimbursable:

1. When required by the seriousness of the investigation, compensating the peace officer for
interrogations occurring during off-duty time in accordance with regular department
procedures. (Gov. Code, § 3303, subd. (a).)

Ineluded-in-the-foregoing-is-the pPreparation and review of overtime compensation

requests are reimbursable.
Section IV. C (2)

Section IV. C (2) currently states the following:

2. Providing prior notice to the peace officer regarding the nature of the
interrogation and identification of the investigating officers. (Gov. Code,
§ 3303, subds. (b) and (c).)

%0 Ttem 10, July 27, 2000 Commission Hearing (AR for CSM 4499, pp. 908-910.)
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Included in the foregoing is the review of agency complaints or other documents
to prepare the notice of interrogation; determination of the investigating officers;
redaction of the agency complaint for names of the complainant or other accused
parties or witnesses or confidential information; preparation of notice or agency
complaint; review by counsel; and presentation of notice or agency complaint to
peace officer.

The SCO requests the following amendments to the second paragraph:

Included in the foregoing is the review of agency complaints or other documents
to prepare the notice of interrogation; identification determinatien of the
investigating officers; redaction of the agency complaint for names of the
complainant or other accused parties or witnesses or of other confidential
information; preparation of notice or agency complaint; review by counsel; and
presentation of notice or agency complaint to peace officer.

The City of Sacramento contends that the SCO proposal is too limited. The City argues that:

... it is imperative that it not be just the identification of the investigating officers,
but determining who will, in fact, do the questioning. Often determining the
investigating officer will have an impact on the outcome of the questioning.
Accordingly, limiting the notice to just identifying the questioning officers is far
too limited.

Staff agrees that the word “determination” is too broad and goes beyond the procedural
protection required by Government Code section 3303, subdivisions (b) and (c).
Subdivisions (b) and (c) require the employer, prior to interrogation, to inform and provide
notice of the nature of the investigation and the “identity” of all officers participating in the
interrogation. Government Code section 3303, subdivisions (b) and (c), state the following:

(b) The public safety officer under investigation shall be informed prior to the

interrogation of the rank, name, and command of the officer in charge of the .
interrogation, the interrogating officers, and all other persons to be present during
the interrogation. All questions directed to the public safety officer under
interrogation shall be asked by and through no more than two interrogators at one
time.

(c) The public safety officer under investigation shall be informed of the nature of
the investigation prior to any interrogation.

The verb “determine” means “to establish or ascertain definitely, as after consideration,
investigation, or calculation.’! To “identify” means “to establish the identity of.”*
Government Code section 3303, subdivision (c), simply requires the agency to provide the
officer with notice identifying the interrogating officers. It does not require the agency to
investigate or determine who the officer will be. As determined by the Commission,

31 Webster’s II New College Dictionary, page 308.

52 Id. at page 548.
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Government Code section 3303 does not require the local agency to investigate an alle%ation,
prepare for the interrogation, conduct the interrogation, or review the responses given.’

Thus, staff recommends that the Commission change the word “determination” to
“identification” in the parameters and guidelines.

Staff also recommends the Commission delete the activities redacting the agency complaint for
names of the complainant, parties, or witnesses, and preparing the agency complaint. These
activities go beyond the scope of Government Code section 3303, subdivisions (¢) and (d), and
the Commission’s Statement of Decision finding that the activity of providing notice before the
interrogation was reimbursable.

Accordingly, staff proposes the following amendments:

2. Providing prier notice to the peace officer before the interrogation. regarding-the
pature-of the-interrogation-and-identification-of-the-investisatingo —(Gov.
Code, § 3303, subds. (b) and (c¢).) The notice shall inform the peace officer of the

rank. name, and command of the officer in charge of the interrogation, the

interrogating officers, and all other persons to be present during the interrogation.

The notice shall inform the peace officer of the nature of the investigation.

ALEO.0 113 -0 Iy ) - O

C

The following activities are reimbursable:

a. Review of agency complaints or other documents to prepare the notice

- ofinterrogation-——— —
b. Identification of the interrogating officers to include in the notibe of
interrogation.
c. Preparation of the notice.

d. Review of the notice by counsel.

e. Providing notice to the peace officer prior to interrogation.
Section IV. C (3), (4), and (5)
Section IV. C (3) states the following:

3. Tape recording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Included in the foregoing is the cost of tape and storage, and the cost of transcription.

33 Statement of Decision on reconsideration, page 39.
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The SCO proposes that Section IV. C (3) be amended as follows:

3. TFape rRecording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Included in the foregoing is the cost of tape media and storage, and the cost of

transcription. Excluded is the investigator’s time to record the session and transcription
costs of non-sworn and peace officer complainant(s).

The SCO also proposes to delete the word “tape” before “recording” in Section IV. C (4) and (5).

The County of San Bernardino and the City of Sacramento agree with the deletion of the word
“tape” in Section IV. C (3), (4), and (5), since they recognize that agencies use other media for
recording. Staff agrees and recommends that the Commission adopt the SCO proposal to delete
the word “tape.” '

However, the City of Sacramento contends that the costs to record the interrogation and the
transcription costs of peace officer complainants are reimbursable. The City argues as follows:
We have no problem with eliminating the word “tape” concerning recording, as
we understand that other agencies use various media for the recordation.
However, we want to make clear that the recordation of the interrogation,

regardless of the media, is found to be reimbursable.

We do, however, have a problem with excluding the transcription cost of any
peace officer complainant(s). When a peace officer complains, that officer is
nonetheless afforded POBOR rights, in the event that something he or she says
may result in discipline for misfeasance, or more probably, nonfeasance.

Staff finds that the SCO proposed language clarifies that the investigator’s time to record the
interrogation is not reimbursable. The proposed language is consistent with the record and the
Commission’s findings in the Statement of Decision (CSM 4499). Page 859 of the record for

CSM 4499 is the Commission’s Statement of Decision, dated November 30, 1999, on the issue
of tape recording the interrogation. Based on testimony of the claimant, the Commission
approved reimbursement for tape recording the interrogation when the employee records the
interrogation. According to the claimant, a tape recorder is simply placed on a desk by the
interrogator during the interrogation.>* When the claimant submitted its proposed parameters
and guidelines, it requested reimbursement for “conducting an interrogation of a peace officer
while the officer is on duty.”® The Commission disagreed that conducting the interrogation was
reimbursable. The Commission adopted the staff finding and recommendation that the test claim
legislation does not require local agencies to investigate an allegation, prepare for the
interrogation, conduct the interrogation, and review the responses given.5 Thus, reimbursement
for the salary of the individual or individuals conducting the interrogation is not reimbursable.
The Commission included this finding in the Statement of Decision on reconsideration.”’

>4 Administrative Record for CSM 4499, page 873.
> Administrative Record for CSM 4499, page 965.
36 Administrative Record for CSM 4499, page 912.

*7 Statement of Decision on reconsideration, pages 38 and 39.
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Staff further agrees with the SCO that any costs incurred for non-sworn officers are not
reimbursable. By the terms set forth in Government Code section 3301, POBOR expressly
applies to “peace officers specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33,
except subdivision (e), 830.34, 830.35, except subdivision (c), 830.36, 830.37, 830.4, and 830.5
of the Penal Code.” The legislation, however, does not apply to reserve or recruit ofﬁcers o8
coroners, or railroad police officers commissioned by the Governor. Non-sworn officers, such as
custodial officers and sheriff’s or police security officers, are not “peace officers. »5 The
Legislature has made clear, in Penal Code section 831.4, subdivision (b), that “[a] sheriff’s or
police security officer is not a peace officer nor a public safety officer as defined in Section 3301
of the Government Code [POBOR].”

Thus, staff recommends that the word “tape” be deleted from Sections IV. (C)(3), (4) and (5),
and that Section IV. (C)(3) be further amended as follows:

3. Tape rRecording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Ineluded-in-the-foregeing-is-the The cost of tape media and storage, and the cost of

transcription are reimbursable. The investigator’s time to record the session and
transcription costs of non-sworn and peace officers are not reimbursable.

Section IV. D, Adverse Comment

Government Code sections 3305 and 3306 provide that no peace officer shall have any adverse
comment entered in the officer’s personnel file without the peace officer having first read and
signed the adverse comment. If the peace officer refuses to sign the adverse comment, that fact
“shall” be noted on the document and signed or initialed by the peace officer. In addition, the
peace officer “shall” have 30 days to file a written response to any adverse comment entered in
the personnel file. The response “shall” be attached to the adverse comment.

As indicated on page 42 of the Commission’s Statement of Decision on reconsideration, the

Commission, based on the Supreme Court’s decision in San Diego Unified School District v.
Commission on State Mandates (2004) 33 Cal.4th 859, 888-889, denied the activities of
obtaining the signature of the peace officer on the adverse comment or noting the officer’s
refusal to sign the adverse comment, when the adverse comment results in a punitive action
protected by the due process clause as follows:

The Commission finds that obtaining the officer’s signature on the adverse
comment or indicating the officer’s refusal to sign the adverse comment, when the
adverse comment results in a punitive action protected by the due process clause,
are designed to prove that the officer was on notice about the adverse comment.
Since providing notice is already guaranteed by the due process clause of the state
and federal constitutions under these circumstances, the Commission finds that
the obtaining the signature of the officer or noting the officer’s refusal to sign the
adverse comment is part and parcel of the federal notice mandate and results i in
“de minimis” costs to local government.

58 Burden v. Snowden (1992) 2 Cal.4th 556, 569.

% Penal Code sections 831, 831.4.
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Therefore, the Commission finds that, under current law, the Commission’s
conclusion that obtaining the signature of the peace officer on the adverse
comment or noting the officer’s refusal to sign the adverse comment, when the
adverse comment results in a punitive action protected by the due process clause
is not a new program or higher level of service and does not impose costs
mandated by the state. Thus, the Commission denies reimbursement for these
activities.

Staff recommends that the Commlsswn amend the parameters and guidelines to delete these
activities.

The SCO also proposes to amend the introductory paragraph to Section IV. D, as follows:

followmg limited relmbursable activities pertain to peace ofﬁcers recommended

for an adverse comment. (Gov. Code, §§ 3305 and 3306).
The SCO further requests that the following language be added to the end of Section IV. D:

The foregoing relates only to peace officers investigated under POBOR who were
subjected to an adverse comment by investigation staff. Reimbursement is
limited to activities that occurred subsequent to the completion of a case that
resulted in an adverse comment recommendation. Reimbursable activities are
limited to providing notice of the adverse comment to the peace officer and
providing the officer an opportunity to review, sign, and respond to the adverse
comment. Such activities include a limited review of the circumstances or

documentation leading to an adverse comment recommendation by supervisor,
command staff, human resources staff, or counsel to determine whether the

recommendation constitutes an adverse comment or a written reprimand;
preparation and review for accuracy of adverse comment notice: notification and

regarding the notice: review of officer’s response o the adverse comment, and =
attachment of response to the adverse comment and its filing.

A complaint is not an adverse comment. The foregoing does not include any

activities related to investigating a complaint, which is part of the investigative
process. Activities such as, but not limited to, determining whether a complaint is
valid and may lead to an adverse comment and/or possible criminal offense,

interviewing the complainant, and preparing the complaint investigation report are
not reimbursable.

Staff finds that the SCO’s proposal to limit reimbursement to those activities occurring after an
officer is investigated that results in a “recommended” adverse comment is not consistent with
the test claim legislation and the Commission’s decision on reconsideration. Pursuant to
Government Code section 3305, an officer has the right to notice and to provide a response when
“any” adverse comment is placed in the officer’s personnel file. When interpreting this statute,
the Third District Court of Appeal, in Sacramento Police Officers Association v. Venegas,
concluded that an adverse comment includes any document that creates an adverse impression
that could influence future personnel decisions, including decisions that do not constitute
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discipline or punitive action. The court further found that citizen complaints that are not
investigated can be an adverse comment. The court stated the following:

The events that will trigger an officer’s rights under those statutes [sections 3305
and 3306] are not limited to formal disciplinary actions, such as the issuance of
letters of reproval or admonishment or specific findings of misconduct. Rather,
an officer’s rights are triggered by the entry of any adverse comment in a
personnel file or any other file used for a personnel purpose. [Citation omitted.]

Aguilar [v. Johnson (1988)] 202 Cal.App.3d 241, addressed the meaning of an
adverse comment for the purposes of sections 3305 and 3306 of the Bill of Rights
Act. It noted: “Webster defines comment as ‘an observation or remark expressing
an opinion or attitude ...” (Webster’s Third New Intern. Dict. (1981) p. 456.)
‘Adverse’ is defined as ‘in opposition to one’s interest: Detrimental,

Unfavorable.” (Id: at p. 31.)” (Aguilar, supra, 202-Cal.App.3d at p. 249.) Thus,
for example, under the ordinary meaning of the statutory language, a citizen’s
complaint of brutality is an adverse comment even though it was “uninvestigated”
and the chief of police asserted that it would not be considered when personnel
decisions are made. (Id. at pp. 249-250.)

We find the reasoning in Aguilar persuasive, as did the Supreme Court in County
of Riverside, supra, 27 Cal.4th 793. In its usual and ordinary import, the broad
language employed by the Legislature in sections 3305 and 3306 does not limit
their reach to comments that have resulted in, or will result in, punitive action
against an officer. The Legislature appears to have been concerned with the
potential unfairness that may result from an adverse comment that is not
accompanied by punitive action and, thus, will escape the procedural protections
available during administrative review of a punitive action. As we will explain,
even though an adverse comment does not directly result in punitive action, it has

_ the potential of creating an adverse impression that could influence future

personnel decisions concerning an officer, including decmons that do not
constitute discipline or punitive action. [Citation omitted.]*

The Commission noted the Venegas case on pages 42 and 43 of the Statement of Decision on
reconsideration as follows:

Finally, the courts have been clear that an officer’s rights under Government Code
sections 3305 and 3306 are not limited to situations where the adverse comment
results in a punitive action where the due process clause may apply. Rather, an
officer’s rights are triggered by the entry of “any” adverse comment in a
personnel file, “or any other file used for personnel purposes ” that may serve as a
basis for affecting the status of the employee’s employment.’' In explaining the
point, the Third District Court of Appeal stated: “[E]ven though an adverse
comment does not directly result in punitive action, it has the potential for
creating an adverse impression that could influence future personnel decisions

80 Sacramento Police Officers Association v. Venegas (2002) 101 Cal. App.4th 916, 925-926.

81 Sacramento Police Officers Assn. v. Venegas (2002) 101 Cal.App.4th 916, 925.
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[quote continued] concerning an ofﬁcer including decisions that do not
constitute discipline or punitive action.” % Thus, the rights under sections 3305
and 3306 also apply to uninvestigated complaints. Under these circumstances
(where the due process clause does not apply), the Commission determined that
the Legislature, in statutes enacted before the test claim legislation, established
procedures for different local public employees similar to the protections required
by Government Code sections 3305 and 3306. Thus, the Commission found no
new program or higher level of service to the extent the requirements existed in
prior statutory law. The Commission approved the test claim for the activities
required by the test claim legislation that were not previously required under
statutory law. [Footnote omitted.] Neither San Diego Unified School Dist., nor
any other case, conflicts with the Commission’s findings in this regard.
Therefore, the Commission finds that the denial of activities following the receipt
of an adverse comment that were required under prior statutory law;and the -
approval of activities following the receipt of an adverse comment that were ot
required under prior statutory law, was legally correct.

Thus, staff recommends that the introductory paragraph identify and clarify the officers that
receive the right to notice and to respond to an adverse comment under POBOR as follows:

Performing the following activities upon receipt of an adverse comment concerning a peace
officer, as defined in Penal Code sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33. except
subdivision (e), 830.34, 830.35. except subdivision (c), 830.36, 830.37, 830.4, and 830.5
(Gov. Code, §§ 3305 and 3306):22

Staff further recommends that the end of the adverse comment section clearly identify what is
reimbursable and what is not reimbursable as follows:

The following adverse comment activities are reimbursable:

1. Review of the circumstances or documentation leading to the adverse comment

by supervisor, command staff, human resources staff, or counsel to determine
whether the comment constitutes a written reprimand or an adverse comment.

52 Id. at page 926.

% The adverse comment activities do not apply to reserve or recruit officers; coroners; railroad
police officers commissioned by the Governor; or non-sworn officers including custodial
officers, sheriff security officers, police security officers, or school security officers. (Burden v.
Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301; Penal Code sections 831,
831.4))
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2. Preparation of notice of adverse comment.

Review of notice of adverse comment for accuracy.

4. Informing the peace officer about the officer’s rights regarding the notice of
adverse comment.

5. Review of peace officer’s response to adverse comment.

6. Attaching the peace officers’ response to the adverse comment and filing the
document in the appropriate file.

The following activities are not reimbursable:

1. Investigating a complaint.
2. Interviewing a complainant.

3. Preparing a complaint investigation report.

Sections IV. and V. Reasonable Reimbursement Methodology

Upon adoption of the POBOR Statement of Decision on reconsideration, the Commission
directed staff to form a working group to develop a reasonable reimbursement methodology to
reimburse local governments for state-mandated costs. The California State Association of
Counties (CSAC), the County of Los Angeles, and the DOF filed proposals. If the Commission
adopts a reasonable reimbursement methodology, additional language would be added to
Sections IV. and V.

In adopting parameters and guidelines, the Commission may adopt a reasonable reimbursement
methodology as defined in Government Code section 17518.5.%*

A reasonable reimbursement methodology is defined in Government Code section 17518.5, as
follows:

‘ (b),.‘"Reasonablréireimbursement methodology" means a formula for reimbursing local agency .. ... . ... .. .

and school district costs mandated by the state that meets the following conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estimated local
agency and school district costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible local agency and school district claimants, the
amount reimbursed is estimated to fully offset their projected costs to implement
the mandate in a cost-efficient manner.

(c) Whenever possible, a reasonable reimbursement methodology shall be based on general
allocation formulas, uniform cost allowances, and other approximations of local costs
mandated by the state rather than detailed documentation of actual local costs. In cases
when local agencies and school districts are projected to incur costs to implement a
mandate over a period of more than one fiscal year, the determination of a reasonable
reimbursement methodology may consider local costs and state reimbursements over a
period of greater than one fiscal year, but not exceeding 10 years.

8 Government Code section 17557, subdivision (b).
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(d) A reasonable reimbursement methodology may be developed by any of the following:
(1) The Department of Finance.
(2) The State Controller.
(3) An affected state agency.
(4) A claimant.
(5) An interested party.

Issue 1: Is the Commission authorized to develop and propose a reasonable
reimbursement methodology, as defined in Government Code section 17518.5?

In comments filed on the draft staff analysis, claimants are critical of the Commission staff's
reliance on the statutory definition of reasonable reimbursement methodology. Claimants argue
that Commission staff should develop and propose alternatives to the pending proposals: -

Government Code section 17518.5 provides that "[a] reasonable reimbursement methodology
may be developed by any of the following:

a. The Department of Finance.
b. The State Controller.

c. An affected state agency.

d. A claimant.

e. An interested party."

Based on the plain meaning of the statute, the Department of Finance, the State Controller, an
affected state agency, a claimant, or an interested party are authorized to develop a reasonable
reimbursement methodology. There is no statutory requirement or authority for the Commission

to develop ana suormt altematlves toreasonable relmbursement methodology proposals—“

Issue 2: Is the Commlsswn requlred to develop 'reasonable criteria” that it would
accept in order to establish a reasonable reimbursement methodology?

In view of staff's findings that the CSAC and County of Los Angeles proposals for a reasonable
reimbursement methodology do not comply with the statutory definition, claimants request that
Commission staff develop "reasonable criteria that it would accept in order to establish a
reasonable reimbursement methodology."®®

Government Code section 17518.5 defines reasonable reimbursement methodology as a
proposed formula for reimbursing local government costs that meets the following two
conditions:

e The total amount to be reimbursed statewide is equivalent to total estimated local agency and
school district costs to implement the mandate in a cost-efficient manner.

65 See Exhibit J, City of Sacramento's Comments on the Draft Staff Analysis, dated September
22,2006, page 434.
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¢ For 50 percent or more of eligible local agency and school district clainiants, the amount
reimbursed is estimated to fully offset their projected costs to implement the mandate in a
cost-efficient manner.

These conditions or "criteria" are defined in statute and may not be changed by the Commission.
However, the Commission may determine what types of evidence it may rely upon to establish
these two conditions.

Issue 3: Is the CSAC proposal a "reasonable reimbursement methodology," as defined
in Government Code section 17518.5?

Background

CSAC requests that the parameters and guidelines be amended to allow claimants to "calculate
the annual claim amount by multiplying the number of peace officers employed by a local
agency on January 1 of the claim year by $528 beginning with the 2006-2007 fiscal year.
Subsequent year claims shall be adjusted by the implicit price deflator."

The estimate of $528 per officer is derived from a report from the SCO and statistics supplied by
Peace Officers Standards and Training (POST). According to CSAC, the SCO report includes
the name of the claimants who filed POBOR reimbursement claims for fiscal year 2001-2002,
the amount each claimant filed, the number of POBOR cases in progress at the beginning of the
fiscal year and the number of POBOR cases added during the fiscal year. CSAC's analysis
considers both cases in progress and cases added during the fiscal year. The total number of
sworn officers from POST's year 2000 online statistical report was matched with each claimant.
Claimants who were missing either the number of cases or number of sworn officers were
eliminated from the analysis. The resulting sample consists of 184 claimants.

For each claimant, CSAC divided the actual amount claimed by the total number of sworn
officers to determine the cost per officer. The cost per officer for the 184 claimants was totaled,

—_then divided by 184 to establish the $528 average cost per officer.

- Comments =

The CSAC proposal is supported by the County of Los Angeles, County of San Bernardino, and
City of Los Angeles, and is opposed by the DOF and SCO. The City of Sacramento has "no
problem" with this proposal.

The City of Los Angeles is critical of the draft staff analysis and its dismissal of "all RRM
proposals as submitted for failure to comply with law in that they do not prove that the rate
reflects the performance of activities in a cost-efficient manner." The City of Los Angeles
believes that "a cost-per-officer approach is the best methodology and should be adopted by the
Commission at its hearing with direction to Staff and an invitation to interested parties to work
together to achieve a dollar amount to satisfy the Commission."

The City of Sacramento filed the following comments on the draft staff analysis:

o There is no requirement that all claims be audited before an RRM can be adopted.

% See Exhibit I, page 419.
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e Rather than examining the request of $528/officer, and proposing an alternative that
allowed 55% of the total costs or $290.40 per officer, the Commission [staff] denied the
[CSAC] request in its entirety.

e The transaction costs to both State and local government in tracking and documenting
costs of POBOR are substantial ... the costs to the SCO for its audits is substantial.

In its comments on the draft staff analy51s County of San Bernardino agrees with the comments
by the City of Sacramento.®’

DOF believes that the CSAC proposal would result in payments to local governments for
activities that were not deemed reimbursable by the Commission. DOF also notes that the
proposed reimbursement rate was developed using data contained in unaudited claims. DOF
cites reviews conducted by the Bureau of State Audits (BSA) and the SCO, finding that a large
portion of the costs claimed as reimbursable by local agencies may be invalid and/or
unsupported.

In its comments on the draft staff analysis, DOF states that it would "prefer a reimbursement
methodology that utilizes unit costs or other data to eliminate the need for actual cost reporting.
If an alternative reimbursement methodology is adopted by the Commission, Finance
recommends that it be the only mechanism for reimbursement of POBOR related activities.
Providing an actual cost option could increase state costs by allowing local governments to
choose the method yielding the highest reimbursement rate and would hinder efforts to
streamline the claims process.®

SCO's comments are based on the definition of reimbursable activities in the Statements of
Decision, final staff analysis to the parameters and guidelines, and parameters and guidelines,
and consistent with the position of the BSA in its published 2003 audit report on POBOR. The
SCO is concerned that the CSAC proposal is based on "filed claims rather than on reimbursable
activities" adopted by the Commission and that as much as 75% of the $528 rate may be for

ac’uvmes not re1mbursable unaer t'UBOR -

Analysis

Staff reviewed the CSAC proposal and its underlying documentation and concludes that it is not
a reasonable reimbursement methodology because it does not satisfy the conditions specified in
Government Code section 17518.5. The statutory definition of reasonable reimbursement
methodology requires that the proposed formula for reimbursing local agency and school district
costs mandated by the state meets these conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estimated ...
costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible ... claimants, the amount reimbursed is
estimated to fully offset their projected costs to implement the mandate in a cost-
efficient manner.

67 See Exhibit J, page 460.
%8 See Exhibit J, page 453.
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If CSAC's proposed $528 is applied to 184 eligible claimants and multiplied by 52,914 peace
officers employed by these claimants, the total amount to be reimbursed would be approximately
$28 million instead of $36 million. Adoption of the CSAC proposal would result in the total
amount reimbursed being less than the total amount claimed. However, there is no evidence that
the total amount that would be reimbursed is equivalent to total estimated claimant costs to
implement the mandate in a cost-efficient manner. CSAC's proposal is based on actual costs
claimed for the 2001-2002 fiscal year. This is the same fiscal year that is the subject of the 2003
BSA report cited by the SCO and DOF.

The BSA report reviewed the costs claimed for the Peace Oﬁcers Procedural Bill of Rights
mandate. In summary, BSA stated that the local entities reviewed:

Claimed costs under the peace officer rights mandate for activities that far exceed the
Commission on State Mandates (Commission) intent.

Lacked adequate supporting documentation for most of the costs claimed under the peace
officer rights mandate....

The BSA results in brief stated,

... Based on our review of selected claims under each mandate, we question a high
proportion of the costs claimed under the peace officer rights mandate ... In particular,
we question $16.2 million of the $19.1 million in direct costs that four local entities
claimed under the peace officer rights mandate for fiscal year 2001-02 because they
included activities that far exceed the Commission's intent. Although we noted limited
circumstances in which the commission's guidance could have been enhanced, the
primary factor contributing to this condition was that local entities and their consultants
broadly interpreted the Commission's guidance to claim reimbursement for large £onions
of their disciplinary processes, which the Commission clearly did not intend. . . .

_The 184 eligible claimants in the CSAC sample claimed a total of $36,168,183 in fiscal year

-.2001-2002. .The BSA questioned $16.2 million in direct costs claimed by four audited claimants. ..

that are included in the CSAC sample. The BSA questioned amount is 45% of the total amount
claimed by the CSAC sample that was used to calculate the $528 rate. The BSA audit finding
provides evidence that the total amount that would be reimbursed under the CSAC formula is not
equivalent to total estimated claimant costs to implement the mandate in a cost-efficient manner.
Thus, staff finds that the CSAC proposal does not satisfy the first condition.

As to the second condition, if 184 eligible claimants are reimbursed $528 per peace officer, more
than 75% of the claimants would be reimbursed more than the actual amount claimed and
receive an over payment of more than $8 million. Accordingly, staff finds that the amount that
would be reimbursed under the CSAC proposal does not fully offset their projected costs to
implement the mandate in a cost-efficient manner because it would result in overpayment of 75%
of the claimants. Thus, staff finds that the CSAC proposal does not satisfy the second condition.

Therefore, staff concludes that the CSAC proposal of $528 per officer is not a reasonable
reimbursement methodology because it does not satisfy the conditions required under
Government Code section 17518.5.

% Bureau of State Audits Report, see Administrative Record for CSM-4499, page 1412.
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Issue 4: Is the County of Los Angeles proposal a reasonable reimbursement
methodology, as defined in Government Code section 17518.5?

Background

The County of Los Angeles (LA County) requests that the parameters and guidelines be
amended to include a reasonable reimbursement methodology that would allow local agencies to
be reimbursed based on approximations of local costs mandated by the state. This proposal is
based on studies of claims data submitted to the SCO for the 2001-2002 through 2004-2005
fiscal years. LA County describes its proposal as a reimbursement formula which reflects
differences in POBOR case loads among local law enforcement agencies and differences in the
numbers of peace officers employed by those agencies. The reasonable reimbursement
methodology is comprised of three components: (1) Unit Case Costs are determined by
multiplying (the number of unit level cases) X (12 standard hours) X (productive hourly rate);
(2) Extended Case Costs are determined by multiplying (the number of extended cases) X

(162 standard hours) X (productive hourly rate); and (3) Uniform Costs are determined by
multiplying (the number of peace officers) X (standard rate of $100). The costs from these three
components are then totaled for the annual claim amount. Each formula is reviewed below.

1. Unit Case Costs

Number of Standard
Unit Cases X  Hours X Productive Hourly Rate =  Total
12

LA County defines a "unit case" as a POBOR case that requires less than 60 hours of
reimbursable activities.

LA County conducted a time study from May-October 2004 to measure the amount of time spent
on reimbursable POBOR activities' for "unit" level cases initiated during May 2004. According
__to the narrative, the sample size of 44 cases represented approximately 5% of the average unit

_ level cases filed each year for the past five years._ Sheriff's case staff was instructedtorecord .. _ . . . ___

time spent on performing "reimbursable activities," as noted in the POBOR parameters and
guidelines. LA County checked the time logs to ensure that activity descriptions were
appropriately categorized and evaluated them to ensure that the proper activities were time
studied.

From this study, LA County reports that time logs on 18 unit-level POBOR cases resulted in the
performance of 12 hours of reimbursable activities. The times reported for a unit level case
ranged from a low of two hours (120 minutes) to a high of 57.3 hours (3440 minutes).

Based on this time study, LA County proposes that a standard time of 12 hours be used for
reimbursement of "unit level cases."

™ Review of the circumstances or documentation which led to initiating the POBOR case;
conduct of a POBOR investigation including interrogating the officer and witnesses; preparation
and review of the complaint or adverse comment for the officer's review and signature.
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2 Extended Case Costs

Number of Standard
Extended Cases X  Hours X Productive Hourly Rate =  Total
162 $

An "extended case" is defined as a POBOR case that requires more than 60 hours of
reimbursable activities. For fiscal year 2003-2004, LA County employees performed 26,405
hours of reimbursable activities on 163 cases. These hours were claimed under the
Reimbursable Component of "Interrogations." LA County divided the total number of hours by
the number of cases worked to calculate the proposed standard time of 162 hours for each
extended case. The lowest average number of hours for an extended case was reported to be 64
hours of reimbursable activities.

3 Uniform Costs

Number of Standard
Peace Officers X Rate =  Total
$100

LA County also proposes that each claimant be reimbursed $100 for each peace officer
employed by the jurisdiction on January 1% of the claim year.

LA County's Analysis of Summary and Claimant Data

LA County compared summary data based on its proposal with summary SCO data. The SCO
data for four years (2001-2002 through 2004-2005) was reformatted to reflect data in ascending
order by claimed costs and cases. (See Schedule 9 on page 8 of LA County's filing, dated

June 15, 2006.)

A sample of nineteen additional claimants was developed and costs were calculated based on the
application of the reimbursement methodology. The costs were computed by multiplying the
number of cases reported to the SCO by the standard times proposed. A productive hourly rate

of $70.was used. for unit cases.and $60_for extended cases.. It was assumed that 90% of the cases. . _
reported to the SCO were unit-level cases and 10% were extended-level cases. (See Schedules

6-7 on pages 10-11 of their filing dated June 15, 2006 for detail.) LA County concludes that of

the 19 claimants sampled, reimbursement methodology (RRM) costs for nine claimants were less

than those claimed and RRM calculated costs for another nine claimants were more than those

claimed. For one claimant, the RRM calculated cost was equivalent to claimed cost.

Comments

The City of Sacramento has "no problems" with the LA County proposal.”’ In comments filed
on the draft staff analysis, the City of Sacramento notes that the "Commission Staff adopts the
criticisms of the State Controller, which did not provide any data to support its criticism...."”

The SCO is critical of the entire proposal. In its letter dated August 4, 2006, the SCO comments
that the County proposes to apply a methodology to all cities and counties, based on the results

! See Exhibit G, page 333 for City of Sacramento's Comments filed on August 4, 2006.

2 See Exhibit J, pages 433-434, for City of Sacramento's Comments filed on September 22,
2006.
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of an invalid time study it conducted for unit-level cases and its estimate of time spent for
extended (Internal Affairs Bureau) cases.”

The SCO does not believe that LA County's proposed standard time of 12 hours for unit level
cases is representative of costs incurred by all cities and counties in California. Furthermore, the
time study was not consistent with SCO guidelines or the BSA’s standards, as is indicated in the
proposal. The time study results were based on only 18 unit-level cases, not the 44 cases
selected in the time study plan. Of the 18 cases, only 14 involved POBOR-related activities.
Furthermore, SCO believes that only 2.29 hours relate to reimbursable POBOR activities; the
remaining hours relate to ineligible activities occurring prior to cases being assigned to a unit-
level investigation and ineligible administrative investigative activities.

The SCO comments that in developing the standard time of 162 hours for extended cases and the
$100/peace officer standard rate, LA County did not perform a time study; instead it estimated
the investigators’ time by applying a ratio of sworn-to-total cases (inclusive on non-sworn.
employees). The SCO believes that LA County’s estimates are not supportable and include
ineligible activities.

The DOF concurs with the SCO and also states that the uniform cost of $100 per peace officer is
not based on specific activities or empirical data. DOF asserts that the standard hours and the
uniform cost would likely result in payments for non-reimbursable activities.

In rebuttal comments, LA County disagrees with the SCO's belief that for unit cases, only 2.29
hours relate to reimbursable activities. LA County and the SCO disagree as to what activities are
reimbursable under the existing parameters and guidelines. In LA County's time study of unit
cases, the Sheriff's Department staff logged time spent on "investigations." The SCO maintains
that this activity is not reimbursable and this time should not be included in any calculation of
reimbursable costs and LA County maintains that it is reimbursable.

Analysis

- Staff reviewed.LA-County's proposal.,and,i'ts_ underlying documentation and concludes that itis

not a reasonable reimbursement methodology because it does not satisfy the conditions specified
in Government Code section 17518.5. The statutory definition of reasonable reimbursement
methodology requires that the proposed formula for reimbursing local agency and school district
costs mandated by the state meets these conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estimated ...
costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible ... claimants, the amount reimbursed is
estimated to fully offset their projected costs to implement the mandate in a cost-
efficient manner.

LA County's proposal is based on three formulas. The first formula consists of a standard time
of 12 hours for unit level cases. The 12 hours/unit-level case is derived from LA County's time
study which logged time spent on investigation. The SCO reviewed these time logs and
concluded that the 12 hours included time spent on ineligible investigative activities. Moreover,
in the analysis above of the SCO's proposed amendments to clarify reimbursable activities, staff

7 See letter from the State Controller's Office, dated August 4, 2006.

45 POBOR
Amendment to Ps&Gs



concurs with the SCO, finding that costs for investigation are not reimbursable. Thus, staff finds
that the total amount to be reimbursed statewide under this formula is not equivalent to total
estimated costs to implement the mandate in a cost-efficient manner. Also, staff finds that there
is no evidence in the record to determine if the proposed formula would meet the second
condition. Therefore, staff concludes that the standard time for unit level cases does not meet the
conditions for a reasonable reimbursement methodology.

As to the second formula of a standard time of 162 hours for extended cases, staff also finds that.
this formula does not satisfy the statutory conditions. First, the standard time of 162 hours per
POBOR case is based on LA County's reimbursement claim. LA County claimed costs for
review of the circumstances or documentation which led to initiating the POBOR case; conduct
of a POBOR investigation including interrogating the officer and witnesses; preparation and
review of the complaint or adverse comment for the officer's review and signature. Thus, staff
finds that the second formula is also based on non-reimbursable costs. Therefore staff finds that
the total amount to be reimbursed statewide under this formula is not equivalent to total
estimated costs to implement the mandate in a cost-efficient manner. As to the second
condition, there is no evidence in the record to determine if the proposed formula would meet the
second condition. Therefore, staff concludes that the standard time for extended level cases does
not meet the conditions for a reasonable reimbursement methodology.

As to the third and final formula of a uniform cost allowance of $100 for each peace officer
employed by the jurisdiction on January 1 of the claim year, staff finds that the formula does not
satisfy the statutory conditions: Since this uniform rate is not based on any reimbursable
activities, there is no way to show that it is equivalent to total estimated costs to implement the’
mandate in a cost-efficient manner, or to fully offset "projected costs to implement the mandate"
in a cost-efficient manner. Therefore, staff concludes that the third formula does not meet the
conditions for a reasonable reimbursement methodology.

Based on this review, staff concludes that LA County's proposal consisting of three formulas is

__not a reasonable reimbursement methodology because it does not - satisfy conditions requlrea -

under Government Code section 17518.5.

Issue 5: Is the Department of Finance proposal a reasonable reimbursement
methodology, as defined in Government Code section 17518.5?

Background

The DOF requests that the parameters and guidelines be amended to include a reasonable
reimbursement methodology. Under DOF's proposal, a distinct "base rate" would be calculated
for each claimant based on SCO audited amounts for four years of claims. The annual
reimbursement would be the result of multiplying the "base rate" by the number of covered
officers. The base rates would be adjusted annually by an appropriate factor to capture the
normal cost increases. A process for determining mean reimbursement rates would exist while
final reimbursement rates are determined.

Comments

Comments were filed on this proposal by the City of Sacramento and the County of Los Angeles.
The City of Sacramento commented on the impracticability of having the SCO audit all
claimants, especially before the substantial differences in interpretation of the parameters and
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guidelines are rectified. The County of Los Angeles believes that auditing all POBOR claims
could take considerable time and would be a formidable and expensive task.

In rebuttal comments, DOF recognizes that its proposal would place increased workload on the
SCO to audit POBOR claims, and believes the amount of time required is overstated by the City
of Sacramento. DOF points out that the County of Sacramento noted that there are 58 counties
and 478 cities in California; however, the Controller has only received claims from
approximately 250 of these entities. Finance's proposal would require future claimants to be
reimbursed at the average of the existing entity specific rates until sufficient claims are available
to be audited by the Controller." DOF also states that if there is a new workload requirement for
the Controller, the need for additional staff would be reviewed as part of the budget process and
DOF would take into account the potential costs and savings.

Analysis

- Staff reviewed the DOF proposal and concludes that it is not a reasonable reimbursement
methodology because it does not satisfy the conditions specified in Government Code section
17518.5. The statutory definition of reasonable reimbursement methodology requires that the
proposed formula for reimbursing local agency and school district costs mandated by the state
meets these conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estimated ...
costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible ... claimants, the amount reimbursed is
estimated to fully offset their projected costs to implement the mandate in a cost-
efficient manner.

The DOF proposes auditihg all eligible claimants in order to propose individual base rates or
mean reimbursement rates for a reasonable reimbursement methodology. Without a proposed
formula (mean reimbursement rate), staff cannot determine if the statutory conditions for a

. reasonable reimbursement methodology,.as defined in Government.Code section 17518.5,canbe . _ o

met.

Therefore, staff concludes that DOF's proposal is not a reasonable reimbursement methodology
as defined in Government Code section 17518.5.

Conclusion on Reasonable Reimbursement Methodology Proposals

Based on the evidence in the record, staff recommends denial of the proposed reasonable
reimbursement methodologies.

CONCLUSION AND STAFF RECOMMENDATION

Staff recommends the Commission:

e adopt the proposed amendments to the parameters and guidelines for the Peace Officer
Bill of Rights program, as modified by staff, beginning on page 49; and,

o authorize staff to make any non-substantive, technical corrections to the parameters and
guidelines following the hearing.
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Adopted: July 27, 2000
Corrected: August 17, 2000
Proposed for Amendment: December 4, 2006

PROPOSED AMENDMENTS TO PARAMETERS AND GUIDELINES
AS MODIFIED BY STAFF

Government Code Sections 3360-threugh-33+6-3301, 3303, 3304, 3305, 3306

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982,
Chapter 994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
Statutes of 1990, Chapter 675

Peace Officers Procedural Bill of Rights
: 05-R1.-4499-01(4499)
05-PGA-18. 05-PGA-19, 05-PGA-20, 05-PGA-21. and 05-PGA-22

BEGINNING IN FISCAL YEAR 2006-2007

L SUMMARY AND SOURCE OF THE MANDATE

In order to ensure stable employer-employee relations and effective law enforcement
services, the Legislature enacted Government Code sections 3300 through 3310, known as
the Peace Officers Procedural Bill of Rights (POBOR).

The test claim legislation prov1des procedural protections to peace officers employed by
local agencies and school districts! when a peace officer is subject to an interrogation by
the employer is facing punltlve actlon or receives an adverse comment in his or her

In 1999, the Commission approved the test claim and adopted the original Statement of

Decision. The Commission found that certain procedural requirements under POBOR
were rights already provided to public employees under the due process clause of the

United States and California Constitutions. Thus, the Commission denied the procedural
requirements of POBOR that were already required by law on the ground that they did not
impose a new program or higher level of service, or impose costs mandated by the state
pursuant to Government Code section 17556, subdivision (¢). Government Code section
17556, subdivision (c), generally provides that the Commission shall not find costs

! Government Code section 3301 states: “For purposes of this chapter, the term public
safety officer means all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, except subdivision (e), 830.34, 830.35, except subdivision (c), 830.36,
830.37, 830.38, 830.4, and 830.5 of the Penal Code.”
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mandated by the state for test claim statutes that implement a federal law, unless the test

claim statute mandates costs that exceed the federal mandate. The Commission approved
the activities required by POBOR that exceeded the requirements of existing state and

federal law.

On July 27, 2000, the Commission adopted parameters and guidelines that authorized

reimbursement. beginning July 1. 1994, to counties, cities, a city and county, school
districts, and special districts that employ peace officers for the ongoing activities
summarized below:

o Developing or updating policies and procedures.

o Training for human resources, law enforcement., and legal counsel.

e Updating the status of cases.

o Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary emplovees that were subject to certain disciplinary actions that were

not covered by the due process clause of state and federal law. -

o When a peace officer is under investigation, or becomes a witness to an incident
under investigation. and is subjected to an interrogation by the emplover that could
lead to certain disciplinary actions, the following costs and activities are eligible for
reimbursement: compensation to the peace officer for interrogations occurting
during off-duty time: providing prior notice to the peace officer regarding the

nature of the interrogation and identification of investigating officers; tape
recording the interrogation; providing the peace officer employee with access to the

tape prior to any further interrogation at a subsequent time or if any further
specified proceedings are contemplated; and producing transcribed copies of any
notes made by a stenographer at an interrogation, and copies of complaints of
reports or complaints made by investigators.

o Performing certain activities, specified by the type of local agency or school
. district, upon the receipt of an adverse comment against a peace officer employee.

A technical correction was made to the parameters and guidelines on August 17. 2000. 7

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the

Government Code to direct the Commission to “review” the Statement of Decision
adopted in 1999, on the Peace Officer Procedural Bill of Rights test claim (commonly
abbreviated as “POBOR™) to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified School Dist. v.
Commission on State Mandates (2004) 33 Cal.4th 859 and other applicable court
decisions.

On April 26, 2006, the Commission reviewed its original findings and adopted a Statement
of Decision on reconsideration (05-R1-4499-01). The Statement of Decision on

reconsideration became final on May 1, 2006. On review of the claim, the Commission
found that the San Diego Unified School Dist. case supports the Commission’s 1999
Statement of Decision, which found that the test claim legislation constitutes a state-
mandated program within the meaning of article XIII B, section 6 of the California
Constitution for counties, cities. school districts, and special districts identified in
Government Code section 3301 that employ peace officers.

The Commission further found that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a
partial reimbursable state-mandated program within the meaning of article XIII B,

: 50




section 6 of the California Constitution and Government Code section 17514 for all
activities previously approved by the Commission except the following:

o The activity of providing the opportunity for an administrative appeal to

probationary and at-will peace officers (except when the chief of police is removed)
pursuant to Government Code section 3304 is no longer a reimbursable state-
mandated activity because the Legislature amended Government Code section 3304

in 1998. The amendment limited the right to an administrative appeal to only those
peace officers “who successfully completed the probationary period that may be

required” by the employing agency and to situations where the chief of police is
removed. (Stats. 1998, ch. 786. § 1.)

e The activities of obtaining the signature of the peace officer on the adverse
comment or noting the officer’s refusal to sign the adverse comment, pursuant to
Government Code sections 3305 and 3306, when the adverse comment results in a
punitive action protected by the due process clause® does not constitute a new
program or higher level of service and does not impose costs mandated by the state
pursuant to Government Code section 17556, subd1v151on (c).

The Statement of Decision adopted by the Commission on this reconsideration applies to
costs incurred and claimed for the 2006-2007 fiscal vear.

IL ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school districts and special districts that employ peace
officers are eligible claimants.

IIL PERIOD OF REIMBURSEMENT

The period of reimbursement for the activities in this parameters and guidelines
amendment begin on July 1, 2006.

Pursuant to Government Code section 17560. reimbursement for state-mandated costs may
be claimed as follows:

1. Alocal agency or school district may file an estimated reimbursement claim by

January 15 of the fiscal year in which costs are to be incurred, and, by January 15
following that fiscal year shall file an annual reimbursement claim that details the
costs actually incurred for that fiscal year: or it may comply with the provisions of
subdivision (b).

2. A local agency or school district may, by January 15 following the fiscal year in
which costs are incurred, file an annual reimbursement claim that details the costs
actually incurred for that fiscal vear.

3. In the event revised claiming instructions are issued by the Controller pursuant to
subdivision (c) of section 17558 between October 15 and January 15. a local
agency or school district filing an annual reimbursement claim shall have 120 days
following the issuance date of the revised claiming instructions to file a claim.

2 Due process attaches when a permanent employee is dismissed, demoted, suspended,
receives a reduction in salary, or receives a written reprimand. Due process also attaches
when the charges supporting a dismissal of a probationary or at-will employee constitute
moral turpitude that harms the employee’s reputation and ability to find future employment
and, thus, a name-clearing hearing is required.
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Reimbursable aActual costs for one fiscal year shall be included in each claim. Estimated
costs for the subsequent year may be included on the same claim, if applicable. Pursuant
to section 17561, subdivision (d)(1) of the Government Code, all claims for reimbursement
of initial years’ costs shall be submitted within 120 days of notification by the State
Controller of the issuance of claiming instructions.

If total costs for a given year do not exceed $1.000 268, no reimbursement shall be
allowed, except as otherwise allowed by Government Code section 17564.

There shall be no reimbursement for any period in which the Legislature has suspended the
operation of a mandate pursuant to state law.

IV, REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may
be claimed. Actual costs are those costs actually incurred to implement the mandated

activities. Actual costs must be traceable and supported by source documents that show
the validity of such costs, when they were incurred, and their relationship to the
reimbursable activities. A source document is a document created at or near the same time

the actual cost was incurred for the event or activity in question. Source documents may

include, but are not limited to, emplovyee time records or time logs. sign-in sheets, invoices,
and receipts. ’

Evidence corroborating the source documents may include, but is not limited to,

— —worksheets; cost-allocation reports-(system-generated); purchase orders; contracts; agendas.
S § ¢ 1 11
stating, “I certify (or declare) under penalty of perjury under the laws of the State of
California that the foregoing is true and correct,” and must further comply with the
requirements of Code of Civil Procedure section 2015.5. Evidence corroborating the
source documents may include data relevant to the reimbursable activities otherwise in
compliance with local, state, and federal government requirements. However,
corroborating documents cannot be substituted for source documents.

Claimants may use time studies to support salary and benefit costs when an activity is task-
repetitive. Time study usage is subject to the review and audit conducted by the State
Controller’s Office.

The claimant is only allowed to claim and be reimbursed for increased costs for
reimbursable activities identified below. Increased cost is limited to the cost of an activity
that the claimant is required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable:
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A. Administrative Activities (On-going Activities)

1. Developing or updating internal policies, procedures, manuals and other
materials pertaining to the conduct of the mandated activities.

2. Attendance at specific training for human resources, law enforcement and legal
counsel regarding the requirements of the mandate. The training must relate to
mandate-reimbursable activities.

3. Updating the status report of the mandate-reimbursable POBOR eases-activities.
“Updating the status report of mandate-reimbursable POBOR eases-activities”
means tracking the procedural status of eases the mandate-reimbursable activities
only. Reimbursement is not required to maintain or update the cases, set up the
cases, review the cases, evaluate the cases, or close the cases.

B. Administrative Appeal

admlmstratwe appeal act1v1t1es hsted below apply to permanent peace officer
employees;-at-will-employees;-and-probationary-employees: as defined in Penal
Code sections 830.1, 830.2, 830.3. 830.31. 830.32, 830.33, except subdivision (e),
830.34. 830.35, except subdivision (¢), 830.36, 830.37, 830.4, and 830.5. The
administrative appeal activities do not apply to reserve or recruit officers: coroners:

railroad police officers commissioned by the Governor; or non-sworn officers
including custodial officers, sheriff security officers. police security officers, and
school security officers.>

The following activities and costs are reimbursable:

a. Providing the opportunity for, and the conduct of an administrative appeal
hearing for the following disciplinary actions (Gov. Code, § 3304, subd. (b)):

o Transfer of permanent—pfebaaeﬂafyuaﬁd—aw&l—employees for purposes of

punishment;

e Denial of promotion for permanent;-prebationary-and-at-wilemployees for

reasons other than merit; and

o Other actions against permanent;-prebatienary-and-at-wil-employees that

result in disadvantage, harm, loss or hardship and impact the career
opportunities of the employee.

b. Preparation and review of the various documents necessary to commence and
proceed with the administrative appeal hearing.

- ¢._Legal review and assistance with the conduct of the administrative appeal
hearing.

d. Preparation and service of subpoenas.

e. Preparation and service of any rulings or orders of the administrative body.

3 Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301: Penal
Code sections 831, 831.4.
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f. The cost of witness fees.

o. The cost of salaries of employee witnesses, including overtime, the time and

labor of the administrative appeal hearing body and its attendant clerical
services.

The following activities are not reimbursable:

a. Investigating charges.

b. Writing and reviewing charges.

c.” Imposing disciplinary or punitive action against the peace officer:

d. Litigating the final administrative decision.

Providing the opportunity for, and the conduct of an administrative appeal for-the
foHeowing-diseiplinary-aetions hearing for removal of the chief of police under
circumstances that do not create a liberty interest (i.e., the charges do not constitute
moral turpitude, which harms the employee’s reputation and ability to find future

employment.) (Gov. Code, § 3304, subd. (b).):

ahlility; fn ":nr] futnira amamlac PELAYS
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The following activities and costs are reimbursable:

a. Preparation and review of the various documents necessary to commence and
proceed with the administrative appeal hearing.

b. Legal review and assistance with the conduct of the administrative appeal
hearing.
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~reimbursement when the-investigationis concerned-solely and- dlrectly w1th alleged
“criminal activities. (Gov: Code, § 3303, subd. (i).) T o

c. Preparation and service of subpoenas.

d. Preparation and service of any rulings or orders of the administrative body.
e. The cost of witness fees.

f. The cost of salaries of employee witnesses, including overtime, the time and

labor of the administrative appeal hearing body and its attendant clerical
services.

The following activities are not reimbursable:

a. Investigating charges.

b. Writing and reviewing charges.

¢. Imposing disciplinary or punitive action against the chief of police.

d. Litigating the final administrative decision.
C. Interrogations
Gl&uﬁaﬂ%sﬂ%eelﬁale%ﬂebmbaﬁsemem—fer t—The performance of the activities listed

in'this section are eligible for reimbursement only when a peace officer, as defined in
Penal Code sections 830.1, 830.2, 830.3. 830.31. 830.32. 830.33, except

subdivision (e). 830.34, 830.35, except subdivision (c)..830.36. 830.37, 830.4, and
830.5. is under investigation, or becomes a witness to an incident under investigation,
and is subjected to an interrogation by the commanding officer, or any other member
of the employing public safety department, that could lead to dismissal, demotion,
suspension, reduction in salary, Wr1tten reprimand, or transfer for purposes of
punishment. (Gov. Code, § 3303. )-

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of a peace officer is in the normal course of duty, counseling,
instruction, or informal verbal admonishment by, or other routine or unplanned contact
with, a supervisor or any other public safety officer. Claimants are also not eligible for

The following activities are reimbursable:

1. When required by the seriousness of the investigation, compensating the peace
. officer for interrogations occurring during off-duty time in accordance with regular
department procedures. (Gov. Code, § 3303, subd. (a).)

Ineluded-inthe-foregoingis-the pPreparation and review of overtime compensation

requests are reimbursable.

2. Prov1d1ng pﬁef notice to the peace ofﬁcer before the 1nterrogat10n reg&sé-mg—the

not1ce shall inform the peace officer of the rank name, and command of the officer
in charge of the interrogation, the interrogating officers, and all other persons to be

4 Interrogations of reserve or recruit officers; coroners: railroad police officers
commissioned by the Governor; or non-sworn officers including custodial officers. sheriff

security officers. police security officers, and school security officers are not reimbursable.

(Burden v. Snowden (1992) 2 Cal.4th 556, 569: Government Code section 3301:; Penal

Code sections 831, 831.4.)
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present dufing the interrogation. The notice shall inform the peace officer of the
nature of the investigation. (Gov. Code, § 3303, subds. (b) and (¢).)

The following activities relating to the notice of interrogation are reimbursable:
a. Review of agency complaints or other documents to prepare the notice of

interrogation.

b. Identification of the interrogating officers to include in the notice of
interrogation.

d. Preparation of the notice.

e. Review of notice by counsel.

f. Providing notice to the peace officer prior to interrogation.

3. Tape rRecording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Ineluded-inthe-foregoing-is-the The cost of tape media and storage, and the cost of

transcription are reimbursable. The investigator’s time to record the session and
transcription costs of non-sworn and peace officers are not reimbursable.

4. Providing the peace officer employee with access to the tape recording prior to any
further interrogation at a subsequent time, or if any further proceedings are
contemplated and the further proceedings fall within the following categories (Gov.
Code, § 3303, subd. (g)):

a. The further proceeding is not a disciplinary action; - -

b. The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal does not harm the
employee’s reputation or ability to find future employment);

c. The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishment;

d. The further proceeding is a denial of promotion for a permanent, probationary or
at-will employee for reasons other than merit;

e. The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee.

Inecluded-in-the-foregoingis-the The cost of tape media copying is reimbursable.

5. Producing transcribed copies of any notes made by a stenographer at an
interrogation, and copies of reports or complaints made by investigators or other
persons, except those that are deemed confidential, when requested by the officer,
in the following circumstances (Gov. Code, § 3303, subd. (g)):
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a) When the investigation does not result in disciplinary action; and

b) When the investigation results in:

» A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employee whose liberty interest is not
affected (i.e.; the charges supporting the dismissal do not harm the
employee’s reputation or ability to find future employment);

o A transfer of a permanent, probationary or at-will employee for purposes of
punishment; '

* A denial of promotion for a permanent, probationary or at-will employee
for reasons other than merit; or

o Other actions against a permanent, probationary or at-will employee that
result in disadvantage, harm, loss or hardship and impact the career of the
employee.

-Review of the complaints, notes or tape
recordings for issues of confidentiality by law enforcement, human relations or
counsel; and the cost of processing, service and retention of copies are
reimbursable.

The following activities are not reimbursable:

1. Activities occurring before the assignment of the case to an administrative
investigator. These activities include taking an initial complaint, setting up the

complaint file, interviewing parties, reviewing the file, and determining whether the
complaint warrants an administrative investigation.

2. Investigation activities, including assigning an investigator to the case, reviewing
the allegation, communicating with other departments, visiting the scene of the

alleged incident. gathering evidence, identifying and contacting complainants and
witnesses.

3.~ Preparing for the i’ﬁtéi“‘ro*gaticn;revi‘ewing“ -and preparing interrogation-questions;
conducting the interrogation, and reviewing the responses given by the officer
and/or witness during the interrogation.

4. Closing the file, including the preparation of a case summary disposition reports
and attending executive review or committee hearings related to the investigation.

D. Adverse Comment

Performing the following activities upon receipt of an adverse comment concerning a
peace officer, as defined in Penal Code sections 830.1, 830.2, 830.3, 830.31. 830.32,
830.33. except subdivision (e)., 830.34. 830.35, except subdivision (c), 830.36, 830.37,
830.4. and 830.5. (Gov. Code, §§ 3305 and 3306.):2

3 The adverse comment activities do not apply to reserve or recruit officers: coroners:

railroad police officers commissioned by the Governor: or non-sworn officers including

custodial officers, sheriff security officers, police security officers, or school security

officers. (Burden v. Snowden (1992) 2 Cal.4th 556. 569: Government Code section 3301;

Penal Code sections 831, 831.4.)
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School Districts

(a) If an adverse comment is obtained in connection with a promotional examination,
then school districts are entitled to reimbursement for the following activities:

1.
2.
3.

Providing notice of the adverse comment;
Providing an opportunity to review and sign the adverse comment;

Providihg an opportunity to respond to the adverse comment within 30 days;
and

Noting the peace officer’s refusal to sign the adverse comment en-the-document
and obtaining the signature or initials of the peace officer under such

‘circumstances.

(b) If an adverse comment is ot obtained in connection with a promotional
examination, then school districts are entitled to reimbursement for:

1.
2.

Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment en-the-document
and obtaining the signature or initials of the peace officer under such
circumstances.

S Counties

(a) If an adverse comment is related to the investigation of a possible criminal offense,
then counties are entitled to reimbursement for the following activities:

1.
2.
3.

Providing notice of the adverse comment;
Providing an opportunity to review and sign the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and '

Noting the peace officer’s refusal to sign the adverse comment en-the-decument
and obtaining the signature or initials of the peace officer under such
circumstances. :
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(b) If an adverse comment is not related to the investigation of a possible criminal
offense, then counties obtained are entitled to reimbursement for:

1. Providing notice of the adverse comment: and
2. Obtaining the signature of the peace officer on the adverse comment; or

3. Noting the peace officer’s refusal to sign the adverse comment en-the-document
and obtaining the signature or initials of the peace officer under such
circumstances.

Cities and Special Districts

(a) If an adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
activities:

1. Providing notice of the adverse comment;
2. Providing an opportunity to review and sign the adverse comment;

3. Providing an opportunity to respond to the adverse comment within 30 days;
and

4. Noting the peace officer’s refusal to sign the adverse comment en-the-deecument
e and obtaining the signature or initials of the peace officer under such

RN 3 /o) 0 53 1o] 120 (o] TR U

(b) If an adverse comment is ot related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities:

1. Providing notice of the adverse comment;

2. Providing an opportunity to respond to the adverse comment within 30 days;
and

w

Obtaining the signature of the peace officer on the adverse comment; or

4. Noting the peace officer’s refusal to sign the adverse comment on-the-decument
and obtaining the signature or initials of the peace officer under such
circumstances.




The following adverse comment activities are reimbursable:

1. Review of the circumstances or documentation leading to the adverse comment

by supervisor, command staff, human resources staff, or counsel to determine
whether the comment constitutes a written reprimand or an adverse comment.

2. Preparation of notice of adverse comment.

Review of notice of adverse comment for accuracy.

4. Informing the peace officer about the officer’s rights regarding the notice of
adverse comment.

5. Review of peace officer’s response to adverse comment.

6. Attaching the peace officers’ response to the adverse comment and filing the
document in the appropriate file.

The following activities are not reimbursable:

1., Investigating a complaint.

2. Interviewing a complainant.

3. Preparing a complaint investigation report.
V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity
identified in Section IV, Reimbursable Activities, of this document. Each claimed
reimbursable cost must be supported by source documentation as described in Section IV.
Additionally, each reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The
following direct costs are eligible for reimbursement.

l—Salarjes and Benefits

Re—pgrf Eaaéh_éﬁipw—lvoymEéwi'fﬁp_lgrﬁjc?nting the reimbursable activities by name. job
classification, and productive hourly rate (total wages and related benefits divided

by productive hours). Describe the specific reimbursable activities performed and

the hours devoted to each reimbursable activity performed.
2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for
the purpose of the reimbursable activities. Purchases shall be claimed at the actual

price after deducting discounts, rebates. and allowances received by the claimant.
Supplies that are withdrawn from inventory shall be charged on an appropriate and

recognized method of costing, consistently applied.
3. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. If the contractor bills for time and materials, report the
number of hours spent on the activities and all costs charged. Ifthe contractis a
fixed price, report the services that were performed during the period covered by
the reimbursement claim. If the contract services are also used for purposes other
than the reimbursable activities, only the pro-rata portion of the services used to
implement the reimbursable activities can be claimed. Submit contract consultant
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and attorney invoices with the claim and a description of the contract scope of
services.

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including
computers) necessary to implement the reimbursable activities. The purchase price

includes taxes. delivery costs, and installation costs. If the fixed asset or equipment
is also used for purposes other than the reimbursable activities, only the pro-rata

portion of the purchase price used to implement the reimbursable activities can be
claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable

activities. Include the date of travel, destination point, the specific reimbursable
activity requiring travel, and related travel expenses reimbursed to the employee in
compliance with the rules of the local jurisdiction. Report employee travel time

according to the rules of cost element A.1, Salaries and Benefits; for each
applicable reimbursable activity.

6. Training

Report the cost of training an employee to perform the reimbursable activities, as
specified in Section I'V of this document. Report the name and job classification of
each emplovee preparing for, attending. and/or conducting training necessary to

implement the reimbursable activities. Provide the title, subject, and purpose
(related to the mandate of the training session), dates attended. and location. If the

training encompasses subjects broader than the reimbursable activities, only the
pro-rata portion can be claimed. Report employee training time for each applicable
reimbursable activity according to the rules of cost element A.1, Salaries and
Benefits, and A.2, Materials and Supplies. Report the cost of consultants who
conduct the training according to the rules of cost element A.3, Contracted

Services:

o B. fﬁdirect Cost Ratesm S

1. Local Agencies

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more
than one program. and are not directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both (1)
overhead costs of the unit performing the mandate; and (2) the costs of the central

government services distributed to the other departments based on a systematic and
rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the Office of Management and Budget (OMB) Circular A-87. Claimants have

. the option of using 10% of direct labor, excluding fringe benefits, or preparing an Indirect

Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described
in OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital

expenditures and unallowable costs (as defined and described in OMB Circular A-87
Attachments A and B). However, unallowable costs must be included in the direct costs if

they represent activities to which indirect costs are properly allocable.
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The distribution base may be (1) total direct costs (excluding capital expenditures and
other distorting items, such as pass-through funds, major subcontracts, etc.). (2) direct
salaries and wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

1. The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) classifying a
department’s total costs for the base period as either direct or indirect, and (2)
dividing the total allowable indirect costs (net of applicable credits) by an
equitable distribution base. The result of this process is an indirect cost rate
which is used to distribute indirect costs to mandates. The rate should be
expressed as a percentage which the total amount allowable indirect costs bears
to the base selected: or

2. The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) separating a

department into groups. such as divisions or sections, and then classifying the
division’s or section’s total costs for the base period as either direct or indirect,
and (2) dividing the total allowable indirect costs (net of applicable credits) by
an equitable distribution base. The result of this process is an indirect cost rate
that is used to distribute indirect costs to mandates. The rate should be

expressed as a percentage which the total amount allowable indirect costs bears

to the base selected.

2. School Districts

Indirect costs are costs that have been incurred for common or joint purposes. These
costs benefit more than one cost objective and cannot be readily identified with a

particular final cost objective without effort disproportionate to the results achieved.
After direct costs have been determined and assigned to other activities, as appropriate.
indirect costs are those remaining to be allocated to benefited cost objectives. A cost

___may not be allocated as an indirect cost if any other cost incurred for the same purpose,

in like circumstances. has been claimed as a direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of

the governmental unit carrying out state mandated programs, and (b) the costs of
central governmental services distributed through the central service cost allocation
plan and not otherwise treated as direct costs.

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect
cost rate provisionally approved by the California Department of Education.

3. County Offices of Education

County offices of education must use the J-580 (or subsequent replacement) non-
restrictive indirect cost rate provisionally approved by the California Department of
Education.

4. Community College Districts

Community colleges have the option of using: (1) a federally approved rate, utilizing
the cost accounting principles from the Office of Management and Budget Circular A-
21, "Cost Principles of Educational Institutions": (2) the rate calculated on State
Controller's Form FAM-29C: or (3) a 7% indirect cost rate.
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V1. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for
actual costs filed by a local agency or school district pursuant to this chapter® is subject to
the initiation of an audit by the Controller no later than three years after the date that the
actual reimbursement claim is filed or last amended. whichever is later. However, if no
funds are appropriated or no payment is made to a claimant for the program for the fiscal
year for which the claim is filed, the time for the Controller to initiate an audit shall
commence to run from the date of initial payment of the claim. In any case, an audit shall
be completed not later than two years after the date that the audit is commenced. All
documents used to support the reimbursable activities, as described in Section IV, must be
retained during the period subject to audit. If an audit has been initiated by the Controller

during the period subject to audit, the retention period is extended until the ultimate
resolution of any audit findings.

VII. OFFSETTING SAVINGS REVENUES AND OTHER REIMBURSEMENTS
Any offsetsting savings the claimant experiences in the same program as a result of the

same statutes or executive orders found to contain the mandate shall be deducted from the
costs claimed. In addition, reimbursement for this mandate received from any source,
-including but not limited to, service fees collected, federal funds and other state funds shall
be identified and deducted from this claim.

Vill. STATE CONTROLLER’S REVISED CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (c), the Controller shall issue

revised claiming instructions for each mandate that requires state reimbursement not later
than 60 days after receiving the revised parameters and guidelines from the Commission,
to assist local agencies and school districts in claiming costs to be reimbursed. The revised

claiming instructions shall be derived from the test claim decision and the revised
parameters and guidelines adopted by the Commission.

Pursuant to Government Code section 17561, subdivision (d)(2), issuance of the revised
——claiming instructions shall constitute a-notice of the right of the local agencies.and school .~

———districts to file reimbursement claims; based upon the revised parameters-and-guidelines -
adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the
claiming instructions issued by the State Controller or any other authorized state agency
for reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters
and guidelines, the Commission shall direct the Controller to modify the claiming
instructions and the Controller shall modify the claiming instructions to conform to the
parameters and guidelines as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to
Government Code section 17557, subdivision (d). and California Code of Regulations, title
2. section 1183.2.

¢ This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND
GUIDELINES

The Statement of Decision (CSM 4499) and the Statement of Decision on Reconsideration
(05-RL-4499-01) are legally binding on all parties and provide the legal and factual basis
for the parameters and guidelines. The support for the legal and factual findings is found
in the administrative record for the test claim. The administrative record. including the
Statement of Decision and the Statement of Decision on Reconsideration, is on file with
the Commission.
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

INRE TEST CLAIM: NO. CSM 4499

Government Code Sections 3300 through _

3310, Peace Officers Procedural Bill of Rights
‘As Added and Amended by Statutes of 1976, STATEMENT OF DECISION
Chapter 465; Statutes of 1978, Chapters 775, - PURSUANT TO GOVERNMENT
1173, 1174, and 1178; Statutes of 1579, | ©  CODE SECTION 17500 ET SEQ.;
Chapter 405; Statutes of 1980, Chapter 1367, TITLE 2, CALIFORNIA CODE OF
Statutes of 1982, Chapter 994; Statutes of REGULATIONS, DIVISION 2,
1983, Chapter 964, Statutes of 1989, Chapter CHAPTER 2.5, ARTICLE 7

1165, and Statutes of 1990, Chapter 675; and .

Filed on December 21, 1995; (Adopred N“"“”??’er 30, 1299)

By the City of Sacramento, Claimant.

STATEMENT OF DECISION

On August 26, 1999 the Commission on State Mandates (Commission) heard this test claim
during a regularly scheduled hearing. Ms. Pamela A. Stone appeared for the City of

———Sacramento. Mr.Allan Burdick appeared for the League of Califormia Cities/SB90-Service,
Ms. Elizabeth Stein appeared for the California State Personnel Board. Mr, James Apps and
Mr. Joseph Shinstock appeared for the Department of Finance. The following persons were
witnesses for the City of Sacramento: Ms. Dee Contreras, Director of Labor Relations, and
Mr. Edward J. Takach, Labor Relations Officer.

At the hearing, oral and doi:ﬁmentary evidence was introduced, the test claim was submitted,
and the vote was taken,

The law applicable to the Commission’s determination of a reimbursabie state maﬁdated
program is Government Code section 17500 et seq. and section 6, article XIII B of the
California Constitution and related case law.

The Commission, by & vote of 5 to 1, approved this test claim.
/
/
I
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BACKGROUND

In 1976, the Legislature enacted Government Code sections 3300 through 3310, known as the
Peace Officers Procedural Bill of Rights Act. The test claim legislation provides a series of
rights and procedural safeguards to peace officers employed by local agencies and school
districts that are subject to investigation or discipline. Legislative intent is expressly provided
in Government Code section 3301 as follows:

“The Legislature hereby finds and declares that the rights and protections
provided to peace officers under this chapter constitute a matter of statewide
concern. The Legislature further finds and declares that effective law
enforcement depends upon the maintenance of stable employer-employee
relations, between public safety emmployees and their employers, In order to
assure that stable relations are continued throughout the state and to further
assure that effective services are provided to all people of the state, it is
necessary that this chapter be applicable to all public safety officers, as defined
in this section, within the State of California."

The test claim legislation applies to all employees classified as “peace officers” under specified
provisions of the Penal Code, including those peace officers employed by counties, cities,
special districts and school districts.! The test claim legislation also applies to peace officers
that are classified as permanent employees, peace officers who serve at the pleasure of the
agency and are terminable without cause (“at-will” employees)? and peace officers on
probation who have not reached permanent status.’

COMMISSION FINDINGS

Issue: Does the test claim legislation, which establishes rights and procedures for peace
officers subject to investigation or discipline, constitute a reimbursable state

mandated program within the meaning of article XIII B, section 6 of the California
Constitution 'and Government Code section 17514%?

For a statute to impose a relmbursable\state mandated program, the statutory language must
direct or obligate an activity or task upon local governmental agencies. In addition, the required

' Government Code section 3301 states: “For purposes of this chapter, the term public safety officer means all
peace officers specified in Sections 830.1, 830.2, §30.3, 830.31, 830,32, 830.33, except subdivision (e), B30.34,
830.35, except subdivision (c), 830.36,.830.37, B30. 38 B30.4, and 830.5 of the Penal Code,”

! Gray v. City of Gumne (1990) 224 Cal. App 3d 621, Bmkley v. City gf Long Beach (1993) 16 Cal.App.4th
1755,

 Bell v. Dujffy (1980) 111 Cal.App.3d 643; Barnes v, Personnel Department of the City of El Cajon (1978) 87
Cal.App.3d 502.

4 Government Code section 17514 defines "costs mandated by the state” as follows: *'Costs mandated by the
state’ means any increased costs which-a local egency or school district is required to incur after July 1, 1980, as
a result of any stamite enacted on or after January 1, 1975, or any executive order implementing any statute
enacted on or after January 1, 1975, which mandates a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIII B of the California Constitution, "
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actlwty or task must be new, thus constltutmg a “new pmgram or create an increased or, |
“higher level of service” over the former required level of service. The court has defined a “new -
program” or “hlgher level of service” as & program that carries out the govemmental function of .
providing services to the pubhc or. & law which, to implement & state policy, imposes umque
requirements on local agencies and does not apply genera]ly to al] residents and entities in the
state. To determine if & required activity is new or imposes a higher level of service, a
comparison must be mede between the test claim legislation and the legal requirements in sffect-
immediately prior to the enactment of the test claim legislation, Fmally, the newly required
act1v1ty or moreased level of serv1ce must be state maridated and i impose “zosts mandated by the
state.™ . r

The test claim leg151et1on requn:es local agencles and school districts to take spemﬂedr procedural
steps when mvesugetmg or dlsoa,plmlng a peacg ofﬁcer employee, The stated purpose of the test
claim legislation is fo promote sta"ble rela’uons between peace officers angd their employers and to
ensure the effeohveness of law enforoement sertices. Based on the leglslatlve intént, the
Commission found that the test claun legislation carries out the governmental ﬁmctlon of
providing'a service to the pubhc Moreover, the test claim legislafion i imposes uni¢ue *
requirements on local agencies and school districts that do not epply generaily to all residents
and entities of the state. Thus, the Cemmission determined that the test claim legislation
constitutes & “program” within the meam'ug of Eu'ticle X111 B, section 6 of tbeCalifomia o
Constitution, .

The-Cornniissibi recogmzed however, that several California courts have a.na‘lyzed the test
claim legislation and found a connettion betweén; its reqm.rements and the requxrements :

imposed by the due process clause of the United: States and’ California Constitutiéns, For-
example, the court in Riveros v. City of Los Angeles analyzed the right to an aplmmlstr 'tz. ¢

appeal under the test claim legislation for a probationary employee and noted that fHe righ‘t o
such a hea.rmg a.nses from the due process, olause o ‘ .

........ = : N “y e

“The:Hight to such a hearmgvun.s'es from the dué process protecnons of the »

‘Fourteenth Amendment fothe United States Constitution. . , ;T The lithited.. -
purpose of the section 3304 appeal is to give the peace officer a chante to-
establish a formal record of the circumstances surrounding his termination and
try* 6 'convince his employer to reversé its decision, ithet by showing that the
chiatges ‘are false or throtigh proof of mitigating circimstahces [citation omitted].
This is very nearly the same purpose for the hearing mandated by dué process
requiréments,” which must afford the ofﬁcer a chance to refute the charges-or
clear his fdme,” (Emphasis added.)® : .

* Thus, the Commission continued its inquiry and .compared the test claim legislation to the prior
legal reqtiftEments tmposéd on public employers by the due procéss claise to dstermine if the
activities defined in the test claim legislation ATe New Or impose a higher level of service.

" 5 County of Lo  Angeles v. State of California (1987) 43 Cel.3d 46, 56; Carmel Valley Fire Protection Dist.’v.
State of California {1987) 190 Cal. App.3d 521, 537; City of Sacramento v. State o Calzfmma (1990) 50 Cal.3d
51, 66; Lucia Mar. Unified School Dist. v. Han_tg (1988) 44 Cal.3d B30, 835; Gov. Code, § 17514,

© Riveros v. City of Los Angeles (1996) 41 Cal, App.4th 1342, 1355,
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The Commission also considered whether there are any “costs mandated by the state.” Since the
due process clause of the United States Constitution is a form of federal law, the Commission
recognized that Govermnment Code section 17556, subdivision (c), is triggered. Pursnant to
Government Code section 17556, subdivision (c), there are no “costs mandated by the state”
and no reimbursement is required if the test-claim legislation “implemented a federal law
resulting in costs mandated by the federal government, unless the [test claim legislation]
mandates costs which exceed the mandate in that federal law or regulation,”’

These issues are discussed below.
The Due Process Clause of the U.S. and California Constitutions

The due process clause of the United States and California Constitutions provide that the state
shall not “deprive any person of life, liberty, or property without-due process of law.”? In the
public employment arena, an employee’s property and liberty interests are commonly at stake.

Propcrty Interest in Employment

Property interests protected by the due process clause extend beyond actual ownership of real
estate or money. The U.S. Supreme Court determined that a property interest deserving
protection of the due process clause exists when an employee has a “legitimate claim” to
continued employment.

“To have a property interest in a benefit, a person clearly must have more than. .

an absttact need or desire for it. He must have more than a unilateral
expectation of it. He must, instead, have a legitimate claim of entitlement to it.

“Property interests, of course, are not created by the Constitution. Rather they.
are created and their dimensions are defined by existing rules or understandmgs
that stem from an-independent sourée such as state law - -rules or
understandings that secure certain benefits and that support clalms of '

entitlement to those benefits.”” .

Applying the above principles, both the U.S. Supreme Court and California courts hold that
“permanent” employees, who can only be dismissed or subjected to other disciplinary

7 Government Code section 17513 defines “costs mandated by the federal government” as follows:

* ‘Costs'mandated by the federal government’ means any increased costs incurred by a local
agency or school district after Jaouary 1, 1973, in order to comply with the requiréments of a
federal statute or regulation. ‘Costs mandated by the federal government' inchudes costs
resulting from enactment of stats law or regulation where failure to enact that law or regulation
to meet specific federal program or service requirements would result in substantial monetary
penalties or loss of funds to public or private persons in the state. ‘Costs mandated by the
federal government' doss not include costs which are specifically reimbursed or funded by the
federal or state government or programs or services which mey be implemented at the option of
the state, local egency, or school distriet.”

8 1.5, Constitution, 14th Amendment; California Constitﬁtion, Article 1, §§ 7 and 15.
¥ Board of Regents v. Roth (1972) 408 U.S. 564, 577.
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measures for “cause”, have a legitimate claim of entitlement to their job and thus possess a
property interest in continued employment,

Moreover, California courts requn‘e employers to comply with due process when B permanent
employee is dismissed"!, demoted? , suspended'?, receives 2 reduction in selary’ or receives a
written reprimand.”™

The Department of Finance and the State' Personnel Board contended that due process property
rights attach when an employee is transferred. They cited Runyon v, Ellis.and an SPB Decision
(Ramallo SPB Dec. No. 95-19) for support.

The Commission disagreed with the State's argument in this regard. First, in Runyon v. Ellis,
the court found that the employee was entitled to an administrative hearing undér the due
process clause as a result of a transfer and an accompanying reduction o 6f pay. The court did
not address the sitnation where the employee receives a transfer alone.’® In addition, in
Howell v. County of San Bernardino, the court recognized that “[a]lthough a permanent
employee's right to continued employment is generally regarded as fundamental and vested, an
employee enjoys no such right to contimiation in a particular job assignment,”+" Thus, the
Commission found that local government employers are not required to provide due process
protection in the case of a transfer.

Furthermore, although the SPB decision may apply to the State as an employer,, the
Commission found that that the SPB decision does not'apply to actions talcen by a local
government employer.

Accordingly, the Commission fdund that an employee.does not enjoy the rights prescribed by
the due process clause when the employee is transferred.

When a property interest is affected and due process apphes the procedural safeguards
required by the due process clause generally require notice to the employee and an opportunity
to respond, with some- variation. as to the nature and timing of the procedural safeguards. In

cases-of-dismissal; demotion; tong-term suspension and Teduction of pay, the California-
\

I® Slgchower v. Board of Education (1956) 350 U.S. 551, where the U.S. Supreme Court found that a tenured
college professor dismissed from-employment had & property interest in continued empldyment that was
safeguarded by the due procesa clause; Gilbert v, Homar (1997) 520 U.S, 924, where the U.S. Supreme Court
found that a police officer, employed as a permanent employee by a state university, hed a property interest in .
continued employment end wes afforded due process protections resulting from a suspension without pay; Skelly
v. State Personnel Board (1975) 15 Cel.3d 154, where the California Supreme Court held a permeanent civil

service employee of the state has a property interest in continued employment and cannot be diemissed w1thout
due process of law.

I Skelly, supra, 15 Cal.3d 194,

R Ng. v. State Personne! Board (1977) 68 Cal.App.3d 600.

B Civil Service Assn. v. City and County of San Francisco (1978) 22 Cal.3d 552 '558-560.
W Ng, supra, 68 Cal.App.3d 600, 605,

5 Stanton v. City of West Sacramento (1991) 226 Cal, App.3d 1438,

6 Ruryon v. Ellis (1995) 40 Cal.App.4th 961,

" Hawell v. County of San Bernardino (1983) 149 Cel.App.3d 200, 205.
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Supreme Court in Skelly prescribed the following due process requirements before the
discipline becomes effective:

s Notice of the proposed action;
» The reasons for the action;
» A copy of the charges and materials upon which the action is based; and

» The right to respond, en‘_her orally or in writing, to the authority mltlally lmposmg
discipline.'® .

In cases of short-term suspensions (ten days or less), the employee’s property interest is
protected as long as the employee receives notice, reasons for the action, a copy of the
charges, and the right to respond elther during the suspenszon, or within a reasonable time
thereafter.”

Similarly, the Commission found that in the case of a writfen reprimand where the employee is
not deprived of pay or benefits, the employer is not required to provide the employee with the
due process safeguards before the effective date of the written reprimand. Insfead, the court in
Stanton found that an appeals process provided to the employee after the issuance of the
written reprimand satisfies the due process clause.® '

The claimant disagreed with the Commission's interpretation of the Stanton case and 1ts
application to written reprimands.

The claimant contended Stanton stands for the proposition that the due process guarantees
outlined in Skelly do not apply to a written reprimand. Thus, the claimant concluded that an
employee ie not entitled to any due process protection when the employee receives a written
reprimand. The claimant cited the following language from Stanton in support of its position:

. As the City notes, no authority supports plaintiff’s underlying assertion
that issuance-of a-written reprimand- triggers the-due process safeguards outlined

in Skelly. Courts have required adherence to Skelly in cases in which an -
employee is demoted [citations omitted]; suspended without pay [citations
omitted]; or dismissed [citations omitted]. We find no authority mandating
adherence to Skelly when a written reprimand is issued.”

“We see no justification for extending Skelly to situations involving written
reprimands. Demotions, suspension and dismissal all involve depriving the
public employee of pay or benefits; a written repnmand results in no such loss
.to the employee.”

The facts in Stanton are as follows. A police officer received a written reprimand for
discharging a weapon in violation of departmental rules. After he received the reprimand, he
appealed to the police chief in accordance with the memorandum of understanding and the

% Skelly, supra, 15 Cal.3d 154, 215.
1 Civil Service Assn., supra, 22 Cal.3d 552, 564.
» Stanton, supra ,226 Cal.App.3d 1438, 1442,
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police chief upheld the reprimand. The officer thén filed a lawsuit contending that he was
.entitled to an administrative appeal, The court denied the plaintiff's request finding that that
the meeting with the police chief satisfied the administrative appeals provision in the test claim-
legislation (Government Code section 3304), and thus, satisfied the employee’s due process
rights,

The Commission agreed that the court in Stanton held the rights outlined in Skelly do not apply
when an employee receives a written reprimand. Thus, under Skelly; the rights to receive
notice, the reasons for the reprimand, a copy of the charges and the right to respond are not
required to be given to an employee before the reprimand takes effect.

However, the court found that the employee is guaranteed-due process proteétion upon receipt -
of a written reprimand. The court found that when the appeals process takes places after the
reprimand, due process is satisfied. The court in Stanton also states the following:

“Moareover, Government Code section 3303 et seq., the Public Safety Officer
Procedural Bill of Rights Act, prov1des police officers who are disciplined by
their departments with procedural safeguards. Section 3304, subdivision (b)
states no punitive action may be takén by a public agency against a public safety
officer without providing the officer with an opportinity for administrative
appeal. Punitive action includes written reprimands. [Citation omitted.] Even
without the protection afforded by Skelly, plaintiff’s procedural due process
rights, following a written reprimarnd, are protected by the appeals process
mandated by Goverriment Code section 3304, subdivision‘(b).” (Emphasm
added.)

Accordmgly, the Commission found that the due process clause of the United States and
California Constitutions apply when a permanent employee. is

» Dismissed,;
.« Demoted;

. Suspended

» Receivesa reductmn in salary; and

» Receives a written reprimand.
Liberty Interest

Although probationary and at-will employees, who can be dismissed without cause, do not
.have a property interest in their employment, the employee may have a liberty interest affected
* by a dismissal when the charges supporting the dismissal damage the employee's reputation
and impair the employee’s ability to find other employment The courts have defined the
liberty interest as follows:;

“lAln employee’s liberty is impaired if the government, in connection
with an employee’s dismissal or failure to be rehired, makes a.‘charge

2 Stanton, supra ,226 Cal.App.3d 1438, 1442,
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against him that might seriously damage his standing and associations in
the community,’ such as a charge of dishonesty or immorality, or would
‘impose on him a stigma or other disability that foreclosed his freedom

to talce advantage of other employment opportunities.’ [Citations

omitted.] A person's protected liberty interests are not infringed merely -
by defamatory statements, for an interest in reputation alone is not a
constitutionally protected liberty interest. [Citations omitted.] Rather,

the liberty interest is infringed only when the defamation is made in
connection with the loss of a government beneﬂt such as,...employment.
[Citations omitted,]” %

For example, in Murden v. County of Sacramento, the court found a protected liberty interest
when a teniporary deputy sheriff was dismissed from employment based on charges that he was
-engaging two female employees in embarrassing and inappropriate conversation regarding
sexual activities. The court noted that the charge impugned the employee 8 character and
morality, and if cu'culated would damage his reputatlon and impair his ability to find other
employment.

The court in Murden clarified that a dismissal based on charges that the employee was unable
to learn the basic duties of the job does not constitute a protected interest.”

When the employer infringes on a person’s liberty interest, due process simply requires notice
to the ernployee, and an opportunity to refute the charges and clear his or her name.
Moreover, the “name-clearing” hearing can take place gfter the actnal dismissal,

Accordingly, the Commission found that the due process clauses of the United States and

California Constitutions apply when the charges supporting the dismissal of a probationary or
at-will employee damage the employee’s reputation and impair the employee's ability to find
other employment.

~———Test-Claim-Legislation

As indicated above, employers are required by the due process clause to offer notice and
hearing protections to permanent employees for dismissals, demotions, suspensions, reductions
in salary and written reprimands.

Employers are also required by the due process clause to offer notice and hearing protections
to probationary and at-will employees when the dismissal harms the employee’s reputation and
ability to obtain future employment.

As more fully discussed below, the Commission found that the test claim legislation imposee
some of the same notice and hearing requirements imposed under the due process clause.

2 Myrden v. County of Sacramento (1984) 160 Cal.App.3d 302, 308, quoting from Board of Regents v. Roth,
supra, 408 U.8. at p. 573, See also Paul v. Davis (1976) 424 U.S. 693, 711-712; and Lubey v. City and C‘oum‘y
of San Francisco (1979) 98 Cal.App.3d 340

2 Murden, supra. 160 Cal.App.3d 302, 308,

* Murden, supra, 160 Cel.App.3d 302, 310; Arnett v.Kennedy (1974) 416 U.S. 134, 157; and Codd v. Velger
(1977) 429 U.S. 624, 627. _
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changes to Government Code section 3304 by adding subdivisions (c) through (g). These changes include 8

Administrative Appeal -

Government Code section 3304, as added by the test claim legislation, provides-that “no
punitive action, nor denial of promotion on grounds other than merit, shall be undertaken by
any public agency without providing the public safety officer with an opportunity for
administrative appeal,””

Punitive action is defined in Government Code section 3303 as follows;

“For the purpose of this chapter, punitive action means any action that may
lead to dismissal, demotion, suspension, reduction in salary®, written
- reprimand, or transfer for purposes of punishment.”

The California Supreme Court determined that the phrase “for purposes of pumshment" in the
foregoing section relates only to a transfer and not to other personnel actions.” Thus, in
transfer cases, the peace officer is required to prove that the transfer was intended for purposes
of pumshment in order to be entitled to an administrative appeal. If the transfer is to
“compensate for a deficiency in performance,” however, an appeal is not required.? %

In addition, at least one California appellate court determined that employers must extend the
right to an administrative appeal under the test claim legislation to peace officers for other.
actions taken by the employer that result in “disadvantage, harm, loss or hardship” and impact
the peace officer’s career.™® In Hopson, the court found that an officer who received a report
in his personnel file by the police chief regarding a shooting in violation of policies and
procedures was entifled to an administrative dppeal under Government Code section 3304,

The court held that the report constituted “punitive action” under. the test claim legislation

% In the Claimant's comments to the Draft Staff Analysis, the claimant recited Government Code seétion 3304, as
amended in 1997 (Stats, 1997, c. 148) and 1998 (Stats, 1998, c. 786). These amendments made substantive

statute of limitations concerning how long the agency can use acts as a basis for discipline, a provision prohibiting
the removal of & chief of police without providing written notice describing the reasons for the removal and an
administrative hearing, and & provision limiting the right to an administrative appesl to officers who successfully
complete the probationary period. The Commission noted that neither the 1997 nor 1998 statutes are alleged in
this test claim.

% The courts have held thet “reduction in selary” includes loss of skdll pay (McManigal v. City of Seal Beach
(1985) 166 Cal.App.3d 975, pay grade (Baggent v. Gates (1982) 32 Cal.3d 128, renk (White v. County of
Sacramento (1982) 31 Cal.3d 676, end probationary rank (Henneberque v. City of Culver City (1983) 147
Cal.App.3d 250,

! White v. County of Sacramento (1982) 31 Cal.3d 676.

8 Holcomb v. City of Los Angeles (1989) 210 Cal.App.3d 1560; Heyenga v. City of San Diego (1979) %
Cal.App.3d 756; Orange County Employees Assn., Inc. v. County of Orange (1588) 205 Cal.App.3d 1289,

% The cleimant testified that what constitutes a transfer for purposes .of punishment is in the eyes of the employee.
The claimant stated that in the field if 1abor relations, peace officers will ofte request a full POBOR hearing and
procedure on & transfer which is not acceptable to the officer in question, even though the transfer is not
accompanied by a reduction in pay or benefits and no disciplinary action has been taken.

3 Hopson v. City of Los Angeles (1983) 139 Cal, App 3d 347, 354, relying on White v, County of Sacramento.
(1982) 31 Cal.3d 676, 683.

868



based on the source of the report, its contents, and 1ts potential Jmpact on the career of the
officer.”

The Commission recognized that the test claim leg1slat10n does not specifically set forth the
hearing procedures required for the administrative appeal. Rather, the type of administrative
appeal is left up to the discretion of each local agency and school district.”? The courts have
determined, however, that the type of hearing required under Government Code section 3304
must comport with standards of fair play and due process.™ ™

The Department of Finance and the State Personnel Board contended that Govarnment Code
section 3304 does not require an administrative appeal for probationary and at-will employees.
They cited Government Code section 3304, subdivision (b), as it is currently drafted, which
provides the following: “No punitive action, nor denial of promotion on grounds other than
merit, hall be undertaken by any public agency against any public safety officer who has
successfully completed the probationary period that may be required by his or her employing
agency without providing the public safety officer with an epportunity for administrative
appeal.”

However, the Comm1551on determined that the italicized languagc jis secnon 3304 _
subdivision (b), was added by the Legislatire in 1998 and became effective on January 1,
-1999. - (Stats, 1998, ¢c. 768). When Government Code section 3304, subdivision (b), was
-originally enacted in 1976, it did not limit the right to an administrative appeal to pcrmanent
employees only. Rather, that section stated the following:

*(b) No pumtwe action, nor demal of promotion on grounds other'than
merit, shall be undertaken by. any public agency without providing the
pubhc safety officer with an opportunity for administrative appeal.”

i Accordmgly, the Commission found that an administrative appeal under Government Code
“sectiohi 3304, subdivision (b), was required to be provided to probationary and at-will

employees faced with punitive action or a denial of promotion until December 31, 1998,

The DePartment of Finance also contended that the cost of conducting an administrative
hearing is already requ1red under the due process clause and the Skelly case, which predate the
test claim legmlatlon

N 14 at p. 353-354.
%2 Binkley v. City of Long Beach (1993) 16 Cal.App.d,th 1755, 1806; Rumyan, supra, 40 Cal.App.4th 961, 965.

*2 Doyle v. City of Chino (1981) 117 Cal.App.3d 673, 684, In addition, the court in Stanton v. City of West
Sacramento (1951) 226 Cal.App.3d 1438, 1442, held thatthe employee's due process rights were protected by the
administrative-appeals process mandated by Government Code section 3304, Furthermore, in cases involving
“misconduct”, the officer is entitled to a liberty interest name-clearing hearing under Government section 3304,
(Lubey v. City and County of San Francisco (1979) 98 Cal.App.3d 340; Murden, supra).

* The Commission noted that at least two cases have referred to the need for an administrative appesls procedure

that would enable the officer to obtain court review pursuant to Code of Civil Procedure section 1094.5. Such a

review implies that an evidentiary hearing be held from which a record and findings may be prepared for review

by the court. (Doyle, supra, 117 Cal.App. 3d 673; Hennebergue, supra, 147 Cal.App.3d 250.) In addition, the
California Supreme Court uses the words "administrative appcal" of section 3304 interchangesbly with the word

’ "hearmg " (White, supra, 31 Cal. 3d 676.)
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" Even in & smaller department without such a section, hours conflict if command

- staff assigned to investigate works a shift different than the employees
investigated, Payment of overtime occurs to the employees investigated or those

_ performing the required investigation, or is at least a potential risk to an
employer for the time an employee is interrogated pursuant to this sect1on

The Commigsion agreed. Conducting the investigation when the peace officer is on duty, and
compensating the peace officer for off-duty time in accordance with reg'ular department

- procedures are new requ:rements not prevmusly imposed on local agencies and school districts.

Accorclmgly, the Commrsmon found that Government Code section 3303, subdivision (a)
constitutes a new program or higher level of service under article XIII B, section 6 of the
California Constitution and imposes “costs mandated by the state" under Govemment Code
section 17514

Notice Priorto Interrogation

Government Code section 3303, subdivisions (b) and (c), require the employer prior to |
interrogation, to inform and provide notice of the nature of the mvesﬂgaﬂon and the identity of
all officets part101patmg in the mterrogahon to the employee.

The Commission recognized that under due process principles, an employee w1th a property
 interest is entitled-to notice of the disciplinary action proposed by the employer Thus an .
employee is required to receive notice when the employee receives a d1smtssa1 suspensmn
demotion, reduction in salary or receipt of 2 written reprimand.” Due process, however, does
not require notice prior to an investigation or interrogation since the employee has not yet been
charged and the employee 8 salary and employment position have not changed.

Accorclmgly, the Commission found that providing the employee with prior notice regardmg
the nature of the-interrogation and identifying the investigating officers tonstitufes'a new
program or-highei-level of service underarticle XTII B, section 6 of the California Constitution

and imposes “costs mandated by the state” under Government Code section 17514,

Tape Reco‘rding.of Interrogation

Government Code éeoﬁon 3303, subdivision (g), provic_les, in relevant part the _fo]lowihg:

" “The complete interrogation of a public safety officer may be recorded. Ifa
tape recording is made of the interrogation, the public safety officer-shall have
aceess to the tape if any further proceedings are contemplated or prior to any-
further interrogation at a subseqient time. . . . The public safety officer being
interrogated shall have the right to bring hrs or her own recordmg device and .
record any and all aspects of the intérrogation.” (Emphasis added.)

The claimant contended that the activity of tape recording the interrogation and providing the
peace officer with the tape recording of the interrogation as specified in section 3303,
subdivision (g), constitute reimbursablé state mandated activities, The claimant stated the
following:

% Skelly, supra, 15 Cal,3d 194,
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“As shown above, Government Code, section 3303 (g) allows the interrogation
of a peace officer.to be tape recorded. The,section is silent as to whom may
record the interrogation, and who may request that the session be recorded. In
practice, the employee will almost always request to record the interrogation.
As the employee desires to record same, the employer is faced with the
requirement of also tape recording the interro gation in order to assure that the
employee's tapc is not edited, redacted, or changed in any manner, and to have
a verbatim rccord of the’ proceedmgs 31"

At the hea.rmg, Ms Dee Contreras, D1rector of Labor Relations for the C1ty of Sacramento,
testified as follows: : .

*If the émployee comies in and tapes, and trust me, they all come in and tape,
if they're sworn peace officers, their attorneys come in with tapes. You wind
up with;two tape recorders on.a desk. If they tape and we do not, then they -
havea recerd that we do no have or we must rely on & tape created by the
employee we are mvestlgatmg That would not be a wise choice, from the
“ employer's persPectlvc "

“If we take notes and they tapc our notes are never going to be exactly the
~ same as the tape is going to be if it's transcribed, so we wind up with what is
3 arguably an inferjor record to the record that they havc‘

“So it is essenna.liy it says they may tape but the practlcal apphcatxon of that
' Pot‘everybody who comes’in with ‘a tape recordst fo tape; which is
virtually every peace officer, we then must tape, "

TheDepartment of Finance d1sag-reed and contended thaf thé test claim stamufe ‘does not require
- locdl-agencies to tape the mierrogaﬁon The Depa.rtmcnt further contended that if the local
agency ‘decides fo tape the mterroganon tbe cost’ of prov1dmg the tape to tbc ofﬁcer is required
- "‘*—underﬂne due processclagse,— ¢

Based on the evidence prescnted at the heanng, the Commmsmn recogmzed tha 1ea111.y faced by.

| lebor relations’ professionels in their implementation of the test claim legislation. Accordmgly,
the Commission found that tape recordinig the interrogation whénthe employe€ records the
interrogation is a mandatory activity to ensure that all parties have an'accurate record. The
Commission’s finding is also consistent with the legislative infent to assure stable employer~
employee 1elat1ons are contmucd throughout the state and that effective serviges are provided to
the people '

b Cliumant § comments tp Draft Staff Analysis. ,
3 August 26, 1999 Hearing Transcnpt page 18, lmes 7- 21

* This finding is consistent with one of the principles of statutory construction that “where statutes provide, for
performance of acts or the exercise of power gr authority by public officers protecting private rights or in public
interest, they are mandatory.” (3 Sutherland, Statutory Construction (5th ed. 1992) § 57.14, p. 36.) See also
section 1183.1 of the Commission's reguletions, which provides that the parameters and guidelines edopted on a
mandated program shall provide a description of the ‘most reasoneble methods of complying with the mandate,
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The Commission also recognized that Government Code section 3303, subdivision (g),
requires that the employee shall have access to the tape if any, further proceedings are
contemplated or prior to any further mterrogatton at a subsequent time. The Commission
found that providing the employee with accéss to the tape prior to-a further interrogation at a
subsequent fime is a new actrvrty and, thus, constttutes a new program or higher level of
service,

However, the Commission found that providirig ﬂre.employee with access to the tape if further
proceedings are contemplated does not constitute a iew program or higher level of service
when the further proceeding is a disciplinary action protected by the due process clause,
Under certain circumstances, due process already requires the employer to provide an
‘employee who holds either a property or- liberty interest in the JOb with-the materials upon
which the chsc1plmary action. is based. :

Accordingly; the Commission‘found that even in the absence’ ot‘ the test claim legislation, the
due process clause requrres employers to provide the tape recording of the mterrogatron to the
employee when:

s A permanent employee is dismissed, demoted suspended rece1ves a reductron in pay
or a written reprimand; or - "

* A probationary or at-wrll employee is dismissed and the employee 8 reputanon and
ability to obtain future employrnent is harmed by tbe d1sm_tssa.l4° and when

» The disciplinary action 1s based in.whole or in part, on the mterrogat.ton of the
employee. . ; :

Under these c;rcumstances the. Commrsswn found that the requirement to provrde access tq,
the tape recordmg of the mterrogatron under the test claJm leg1slat1on does not impose a new
program or hrgher level of. service because. thrs actrvrty was requrred under prior law through
the die process clause. Moreover, pursuant to Government Code section.17556, subdivision
(c), the costs incurred in provrdmg access to the tape recording merely Jmplements the
requn:ements of the Uudited States Constitution.

However, when the further proceedmg does not constm.tte a dmmplmary action protected by
due process, the Commission found that providing the employee with access to the tape is a-
new activity and, thus, -constitutes & new program or higher level of service.

In sum, the Comrmssron found that the followmg aot_wmes Constitiite reimbursable state
mandated activities: . .

. Tape recording the interrogation when the employee records the interrogation.

. Pro'viding the employee with access to the tape prior to any further interrogation at a
subsequent time, or if any further proceedingg arg¢ contemplated and the flirther
proceedmgs fall within the following categones

(a) The further proceedmg ig not a d1sc1pl1nary action;

0 Skelly, supra; Ne, supra; Civil Service Assn., supra; Stantor; supra; Murden, supra,
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(b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal doe not harm the
employee’s reputation or abﬂ1ty to find future employment);

(c) The furthér proceeding is a transfer of a permanent, probanonary or at-Wﬂl
employee for purposes of punishment;

(d) The further proceeding is a denial of promotlon fora permanent probatmnary or at-
will employee for reasons other than merit;

(e) The further proceeding is an action against a permanent, probatlonary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee. .

Documents Provided to the Employee '

Government Code section 3303, subdivision (g), also provides that the peace officer “shall” be
entitled to a transcribed copy of any interrogation notes made by a stenographer or any reports |
or complaints made by investigators or other persons, except.those that are deemed to be
cOnﬁdentlal

The Department of Finance and the SPB contended that the cost of prov1dmg copies of
{rangcripts, reports and recordings of interrogations are reguired under the due procesa clause
and, this, do not constitute a reimbursable state mandated program.

In Pasddena Police Officers Association, the California Supreme Court analyzed Government
Code section 3303, noting that it does not specify when an officer is entitled to receive the
 reports and cofhplaints. The court also Tecognized that section 3303 does not spec1ﬁca]ly
address an officer’s due process entitlement to discovery in the event the officer is charged
with misconduct. Nevertheless, the tourt determined that the Legislature intended to require
law enforcement agencies to disclose the reports and complaints to an officer under
investigation only after the off1cer 8 mterrogatlon

The Commission recognized that the court's decision in Pasadena Police Officers dssociation
is consistent with due process principles. Due process requn'es the employer-to provide an
employee who holds either a property or liberty interest in the job with a copy of the charges -
and materials upon wInch the disciplinary action is based when the officer is charged with
misconduct,

Accordingly, even in the absence of the test claim legislation, the Comn:ussmn found that the
due process clause requires the employer to provide a copy of all.investigative materials,
including non-confidential complaints, reports and charges when, as a result of the
interrogation,

! Pasadena Police Officers Assn. v, Ciry of Pasadena (1990) 51 Cal.3d 564, 575 (Exhibit A,.Bates page 0135),
214, at 579,
43 Skelly, supra.
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» A permanent employee is dismissed, demoted, suspended, receives a reduction in pay
or & written reprimand; or

s A probationary or at-will employee is dismissed and the employee’s reputation and
ability to obtain futnre employment is harmed by the dismissal.

Under these circumstances, the requirement to produce docurhents under the test claim
legislation does not impose & new program or higher level of service because this activity was
required under prior law through the due process clause. Moreover, the Cominission
recognized that pursuant to Government Code section 17556, subdivision (c), the costs
incurred in providing the investigative mterials in the above circumstances would not
constitute “costs mandated by the state” since producing such documentation metely
implements the requirements of the United States constitution.

However, the Commission found that the due process clause does not require employers to
produce the charging documents and reports when requested by the officer in the following
circumstances:

~ (a) When the investigation does not result in disciplinary actior; and
. (b) When the investigation results in:

» A dismissal, demotion, suspension, salary reduction or written reprimand received
by a probafionary or at-will employee whose liberty interest is not affected (i.e.; the
charges supportmg the dismissal do not harm the employee § reputation‘or ablllty to
find future emp]oyment) :

s A transfer of a permanent, pr obat1ona1'y or at-will employee for purposes of
pumshment

* A denial of promotion for a permanent, probatlonary or at—wﬂl employees for
reasons other than merit; or

s Other aenons against a permanent, probationary or at-will employee that result in
d1sadva.ntage harm, loss or hards]np and impact the career 0pportumt1es of the
employee, -

The Department of"Finance and the State Personnel Board disag}eed with this conclusion.

They contended that “State civil service probationary or at-will employees are entitled to [the -

due process rights prescribed by] Skelly . . . . by the State Personnel Board” to the cherging
documents and reports and, thus, Government Code section 3303, subdivision (g;) does not

~ constitute a reimbursable state mandated program with fespect fo these employees. However

they cited no. authonty for this proposition.

The Department of Finance and the State Personnel Board also contended that Govemment
Code section 3303, subdivision (g), does not constitute a reimbursable state mandated program
when a permanent employee is transferred based on their assertion that a transfer is covered by
the due process clause. As noted earlier, the Commission disagreed with this contention and
found that a permanent employee does not enjoy the rights prescribed by the due process:
clause when the employee is transferred. ~
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Accordingly, in the circumstances described above, the Commission found that producing the
documents required by Government Code section 3303, subdivision (g), constitutes a new
program or higher level of service and imposes “costs mandated by the state under
Government Code section 17514.

Represcntatlon at Interrogatlon

Government Code section 3303, subdivision (i), provides that the peace officer “shall™ have
the right to be represented during the interrogation when a formal written statement of charges
has been filed or whenever the mtarrogatlon focuses on matters that are. likely to-result in
punitive .action.,

The claimant contended that Government Code section 3303, subdivision (i), results in
reimbursable state mandated activities since additional professional and clerical time is needed
to schedule the interview when the peace officer asserts the right to representation.

The Commission disagreed with the claimant's contention; Before the enattment of the test
claim legislation, peace officers had the same right to representation under Government Code
sections 3500 to 3510, also known as the Meyers-Milias-Brown Act (MMBA). The MMBA
governs labor management relations in Ca]jforma local governments, mcludmg labor relations
between peace officers and employers.*

" "Government Code section 3503, which was enacted in 1961, prowdes that employee
organizations have the right to represent their members in their employment relations with

" public agencies. 'I‘he California Supreme Couzrt analyzcd section 3503 in Civil Service
Association v. Cify and County of San Francisco, a case involving the suspension of eight civil
© gervice cmployees The court recognized an employee 8 right to representation under the
MMBA in chsc1p]mary actions. : g

“We h.avc long recognized the right of a pubhc employce to have his counsel
represent him at disciplinary hearings. (Steen v. Board gf Civil Service Commr.
(1945) 26 Cal,2d 716, 727, [Citations omitted.]) While Steen may have dealt

~ with representation by a licensed attorney, the nght to representation by a labor
organization in the informal process here involved seems to follow from the
right to representation contained in the Meyers-Milias-Brown Act and the 11g]1t
to representation recognized in Seen.”*

Peace officers employed by school districts have sumlar rights under the Bducational
Employment Relations Act, beginning with Government Code settion 3540.%

Based on the foregoing, the Commission found that the right to representation at the
interrogation under Government Code section 3303, subdivision (i), does riot constitute a new

“ Santa Clara Caum‘y Dist. Antorney Investigators Assn. v.. County of Santa Clara (1975) 51 Cel. App 3d 255.
45 Civil Service Assn., supra, 22 Cal.3d 552, 568.

46 Government Code section 3543.2, which was added in 1975 (Statz, 1975, ¢. ‘961) provides that school district
employees are entitled to representation relating to wages, hours of employment, and other terms and conditions
of employment.
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program or higher level of serv1ce under article XTI B, section 6 of the California .
Constitution. :

Adverse Comments in Personnel File

Government Code sections 3305 and 3306 provide that no peace officer “shall” have any
adverse comment entered in the officer’s personnel file without the peace officer having first
read and signed the adverse comment.” If the peace officer refuses to sign the adverse
comment, that fact “shall” be noted on the document and signed or initialed by the peace
officer. In addition, the peace officer “shall” have 30 days to file a written response to any
adverse comment entered in the personnel file, The response “shall” be attached to the
adverse comment. i

Thus, the Commission determined that Govemment Code sections 3305 and 3306 i impose the
following requirements on employers:

» To provide notice of the adverse .commeﬂt;48~
e To provide an 0pportuﬁity to review and sign the adverse comment;
« To prcmde an opportunity to respond to the adverse comment within 30 days; .and

» To note on the document that the peace officer refused to sign the adverse comment and
to obtain the peace officer’s signature or initials under such circhmatances:

The claimant contended that-county emiployees have a pre-existing statutory nght to inspect and
respond fo adverse comments cortained in the officer’s personne] file pursuant to Government
Code 'séction 31011. The cldimant further stated that Labor Code section 1158, .3 provides city
employees with a pre-xisting right to review, but not respond to, adverse cqmments Thus

the claimant contended that Government Code sections 3305 and 3306 constifuie a new
program or higher level of service under article XIII B, section 6 of the Cahforma

Constitution.

As described below, the Commission found that Government Code sectlons 3305 and 3306
constitute a parnal relmbursable state'mandated program.

Due Process

Under due process principles, an employee with a propfn-t'y or liberty interest is entitled to
notice and an opportunity to respond, either orally or in writing, prior to the disciplinary action
proposed by the employer.” If the adverse comment results in the deprivation of employment
through dismissal, suspersion, demotion, reduction in pay or written reprimand for a

‘I The court in Aguilar v, Johnson (1988) 202 Cal.App.3d 241, 249 252 held that an adverse comment under
Government Code sections 3305 end 3306 include comments from law enforcement personnel and citizen
complaints,

 The Commission found that notice is required since the test claim legislation states ﬂ:at “no peace officer shall
have any adverse comment entered in the officer's personnel file without the peace officer having first read and

* signed the adverse comment." Thus, the Commission found that the officer must receive notice of the comment
before he or she can read or sign the document.

# Skelly, supra, 15 Cal.3d 194,
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permanent peace officer or harms the officer's reputation and opportunity to find future
employment, then the provisions of the test claim legislation which require notice and an
opportunity to review and file a written response are already guaranteed under the due process
clauge,®® Under such circumstances, the Commission found that the notice, review and
response requirernents of Government Code sections 3305 and 3306 do not constitute a new

program or higher level of service pursuant to article XIII B, section 6 of the California
Constitution. Moreover, the Commission recogmzed that pursuant to Goverament Code
section 17556, subdivision (c), the costs incurred in providing notice and an opportunity to
respond do not impose “costs mandated by the state”.

However, the Comrnission found that under circumstances where the advérse commerit affects
the officer’s property or liberty interest as described above, the following requirements
imposed by the test clairit legislation are nof required by the due process clause: -

s Obtaining the s1gnature of the peace offlcer on the adverse comzient, or

* Noting the peace officer’s refusal to sign the adverse comment and obtain the peace
officer’s sxgnature or initials under such cucumstances

The Department of Fmance and the State Personnel Board stated the following: “If the
adverge comment can be considered a ‘written reprimand,’ however, the POBOR required.
notlce and the ‘opportunity to respond’ may already be required by due process. The extent
of due process due an employee who suffers an official repnmand is not entirely clear.”

T,he‘ Commlssmn agreed that if the adverse comment results in, or is considered a Written
reprimand, then notice and an opportunity to respond is already required by the due process
clause and are not reimbursable state mandated activities. However, due process does not

_require the local agency to obtain the signature of the peace officer on the adverse comment or
note the peace officer’s-refugal to sign the adverse comment ‘and obtain the peace officer’s
s1gnature or initials under such c:rcumsta.nces Accordmgly, the Comxmssmn found that these
two activities reqmred by the test claim legislatioh wherd an adverse comment is received
constitute & mew program or higher level of sérvice and impose “costs mandated by the state”

. under Government Code section 17514 even where there is due process protec‘don

The Leg1slature has also established protections for local public employees similar to the
protections required by Government Code sections 3305 and 3306 in statutes enacted pr1or to
the test claim leglslauom These statutes are d1scussed below

" Existing Statutory Law Relating to Counties

- Government Code section 31011, enacted in 1974,5‘ established.review and response
protections for county employees. That section provides the following:

“Every county employee shall have the right to inspect and review any official
record relating to his or her performance as an employee or to a grievance

%0 Hopson, supra; 139 Cal.App.3d 347,
5 Stats. 1974, c. 315,
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conceming the'employee which is kept or maintained by the county; provided,
however, -that the board of supérvisors of any county may exempt letters of
reference from the provisions of this section. :

The contents of such records shall be made avaﬂable to the employee for
mspecnon and rev1ew at reasonable mtervals dunng the regular business hours
of the county. :

The county shall provide afi opportunity for the employee to respond in writing,
or personal interview, to any information about which he or she disagrees.

Such response shall become a permanent part of the employee’s personnel

record. The employee shall be responsible for providing the written responses

to be included as part of the employee's permanent personnel record.

. This section does not apply. to the records of an employee.relating.to the
investigation of a posszble criminal offense " (Emphasw added.)

Therefore, the Commission’ determined that under existing law, counties a.fe‘ required to
provide a peace officer with the opportunify fo review and respond to an adverse comment if
the comment does not relate to the investigation of 2 possible criminal offense.” Under such
circumstances,-the Commission found that the review and response prévisions of Government
Code sections 3305 and 3306 do not constitute a new program or hlgher level of service.

However; evén if the adverse comment does not relate to the mveshga’uon of a possﬂ:le
criminal offense, the Commission fourid that the following act1v1t1es requued by ‘the test claim
legiglation were not required under exzstmg Iaw :

e Prov1dmg notice of the adverse oommeni and )
e Obtaining the s1gnatm:e of the peace officer on the adverse:comiment; or

e Notmg the Peace officer s refusal to sign the adverse comment on the document and
obtammg the 51gnature or initials of the peace officer under such circumstances:

Accordmgly, the Commission found that the above activities constitute a new program or
higher level of service and impose “costs mandated by the state” under Government Code
. section 17514,

Furthermore, the Commission found that when the adverse comment does relate to the
investigation of a possible criminal offense,. the following activities constitute a new program
or higher level of service and impose “costs mandated by the state” under Government Code
section 17514:

 Providing notice of the adverse comment;
. PrOV1dmg an opportunity fo review and sign the adverse comment and

e Obtammg the 51gnamre of the peace officer on the adverse comment or

*2 The Commission found that Government Code section 31011 does nor impose a notice requirement on counties
since section 31011 does not requ:re the county employee to review the comment before the comment is placed in
the personmel file,
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» Noting the peace officer's.refusal to sign the adverse comment on the document and
obtammg the’ s1gnature or initia]s of the. peace ofﬁeer under such circumstances.

EJ.zsrmg .S‘tatutozy Law Relagting to Cities and Special Districts

Labor Code section 1198.5, enacted in 1975, established review procedures for public -
employees, including peace officers employed. by a city or special district. AttHe time the test
claim legislation was enacted, Labor Code section 1198.5 provided the following: '

“(a) Bvery employer shall at reasonable times, and at reasonable intervels as
determined by the Labor Commissioner, upon the request of an employee, ~
permit that employee to inspect such personnel filés which are used or have
been used to determine that employee’s qualifications for eriployment,
promotion, additional compensation. or texmination or other disciplinary action.

(b) Each employer subject to this section shall keep a copy of edch employee’s
' personnel file at the place the employee reports to. work, or shall make such file
~ available at such place w1thm a reasonable penod of time after a request therefor
by the employee. A public employer shall, at the request of a public employee,
permit the employee to inspect the original personnel files at the IOGBIIOD where
they are stored-at-no 1088 of compensatlon o the employee

(c) This section does not apply to the records of an employee relatmg to the
investigation of a posszble criminal oﬁ’en.re 1t shall not apply to letters of
reference.

(d) If a local agency has established an independent employee relations board or
commission, any matter or dispute ‘pertdiniag to this section shall be under the

. jurisdjction of that board or commission, but an employee shall not be -
prohibited from pursumg any available judicial remedy, whether or not rehef
has first been sought froth a board or corhmission. ' :

(e) This section shall apply to public employers, including, but not limited to,
every city; county, ‘city and county, district, and every public and quasi-public
agency. This section shall not apply to the state or, any state agency, and shall
not apply to public school districts with : respect to employees covered by Section
44031-of the Bducition Code N othmg i this se‘ctlon shall 'be construed to limit
the rights of employees pursuant to Section 31011 of the Géveriment Code or
Section 87031 of the Education Code, or to provide access by a public safety
employee to confidential preemployment information, ** (Emphasm added.)

Therefore, the Commission determined that under exmtmg law citiés and speclal chstncts are
required to provide a peace officer the opportunity to review the adverse comment if the

5 Stets, 1975, c, 508, § 1,

** Labor Code section 1198.5 was amended in 1993 to delete all provisions relating to local public employers
(Stats 1993, c. 59.) The'Legislature expressed its intent when enacting the 1993 amendment “to relieve local.
entites of the duty to incur unnecessary expenses...”
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.comment does not relate to the investigation of 2 posmble criminal offense Under such
circumnstances, the Commission found that the review provisions of Government Code sections
3305 and 3306 do not constitute a new program or higher level of service,

However, even if the adverse comment does not relate to the investigation of a poésible
criminal offense, the Commission found that-the following act1V1t1es required by the test claim
legislation were not required under existing law:

e Providing notice of the adverse comment;
s Providing an opportunity to respond to the adverse comment within 30 days; and
s Obtaining the signature of the peace officer on the adverse comment; or ‘

¢ Noting the peace officer's refusal to sign the adverse comment on the docuinent and
obtaining the signature or initials of the'peace officer under such circumstances

Accordmgly, the Commission found that the above activities constitute a new progra.m or
higher level of service ‘and impose “costs mandated by the state” inder Government Code
section 17514,

Furthermore, the Commission found that when the adverse comment does relate to'the
investigation of a possible criminal offense, the following activities constitute a new program
or higher level of service and impose “costs mandatcd by the state” under Government Code
section 17514

e Providing notice of the adverse comment; ‘

» Providing an opportunify to review and sign the adverse comment;.

» Providing an opportunity to respond to the adverse cb_mmé_i}tt within 30 days; and
» Obtaining the signature of the peace officer on the adverse éomment; lojy

» Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Existing Statutory Law Relating to School Districts

Education Code section 44031 establishes notice, review and response‘protectmns to peace
officers employed by school districts. Section 44031 provides in relevant part the following:

“(a) Materials in personnel files of employees that may serve as a ‘basig for
affecting the status of their employment are to be made available for the
inspection of the person involved.

“(d).Information of a derogatory nature, except [ratings, reports, or records
that were obtained in connection with a promotional examination], shall not be
entered or filed unless and until the employee is given notice and an.
opportunity to review and comment thereon. An employee shall have the right

% The Cotnmission found that Labor Code section 1198.5 does not impose a notice requirement on counties since
section 1158.5 does not require the city or special district employee to review the comment before the comment is
placed in the personnel file.
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to-enter, and have attached to any derogatory statement, his own comments
thereon....” (Emphasis added.) :

Education Code section 87031 prowdes ‘the same protec’uons to commumty college d1stnct
employees,*® - : .

Therefore, the Cormmssmn determmed that existing law, codified in Education Code sect1ons
44031 and 87031, requires school districts and community college districts to provide a peace
officer with notice apd the opporfunity to review and respond to'an adverse comment if the
comment was not obtamed in connection with a.promotional examination, Under such
‘circumstances, the Commission found that the notice, review and response provisions of
Govemment Code sectlons 3305 and 3306 do not constitute a new program or higher level of
service. '

However, even when Bdication Code sections 44031 and '8'703‘1 apply, if the adverse comment
was not obtained in connection with a promotional examination, the Comrission found that the
following activities required by the test claim legislation-were not required under existing law:

»  Obtainifig the signature 'of the peacé officer on'the adverse comrient; or
» Noting the peace officer's refusal to sign the adverse comment on the document and
. obtaining the signature of initials of the peace ofﬁcer under such cucumstances

. Accordingly, the Commission found that the above activities constimute & new program or
higher level of service and i impose “costs mandated by the state” under Government Code
sectiofl 17514, ' :

Furthermore, the Comnnssmn found that when the adverse comment is obtamed in connection
with a promo’uonal examination; the Tollowing activities constinite a new program or higher
level of service and impose “costs mandated by the state” under Government Code section
17514: : _ '

0 Prov:Ldmg notice of the adverse commest;

s Providing an opportunity to review and sign t.be adverse comment;.

. Prowchng an opportumty to respond to the adverse comment within 30 days; and
. ‘Obta.mmg the signature of the peace officer on the adverse comment; OT -

¢ Noting-the pedce ‘officet’s refusal to sign the adverse comment on the document and
obtaining the s1gnamre or inifials of the peace ofﬁcer urider such cucumsta.uces

Lt s

CONCLUSION

56 Bducation Code sections 44031 and 87031 were derived from Education Code section 13001 5, which was
originally added by Statutes of 1968, Chapter 433, .

883



Based on the foregoing analysis, the Commission concluded that the test claim legislation
constitutes a partial reimbursable state mandated program pursuant to article XTI B, section 6
of the California Constitution for the following reimbursable activities:

1. Providing the opportunity for an administrative appeal for the following dlscnplmary actions’
(Gov. Code, § 3304, subd. (b)): C
» - Dismissal, demotion, suspension, salary reduction or written reprimand received by
probationary and at-will employees whose liberty interest are not affected (i.e.; the
charges supporting a dismissal do not harm the employee's reputatron ot abﬂlty to find’
future employment); .

» Transfer of permanent, probationary and at-will employees for pnrposes of punishment;

» Denisl of promotion for permanent, probanonary and -at-will employees for Ieasons
other than ment and -

» Other actions against permanent, ‘probationary and at-will employees that result in
disadvantage, harm, loss or hardship and impact T.he career opportunities of the

emmployee. , 7

2. Conducting an mterroga’oon of a peace officer while the off1cer is on duty, or compensating
the peace officer for off-duty time in accordance with regular department procedures.
(Gov. Code, § 3303, subd. (a).)

3. Providing prior notice to the peaceofﬁcer regardmg the nature of the interrogation and
identification of the mvestrgatmg officers. (Gov Code § 3303, stibds. (b) and (c).)

4. Tape recording the interrogation when the employee records the mterrogaﬁon (Gov.
Code, § 3303, subd. (g).)

5. Providing the employee with access to the tape prior to any further interrogation at &
subsequent time, or if any further proceedings are contemplated and the further
proceedings fall within the following categories (Gov. Code, § 3303 subd. (g)):

(a) The further proceeding is not a disciplinary act1on

(b) The further proceeding is a d1srmssal demotion, suspensmn salary reduction or
written reprimand received by a probationary or at-will employee whose libérty
interest is not affected (i.e., the charges supportmg the dismissal doe not harm the
employee's reputa’non or ablhry to find future employment),

(c) The further proceeding is a transfer of a permanent  probationary or at-will
employee for purposes of punishment;

(d) The further proceeding is a denial of promotion for a permanent, probationary or at-
will employee for reasons other than merit;

(e) The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and Jmpacts the career
of the employee. : '
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6. Producing transcribed copies of any notes made by a stenographer at an interrogation, and
reports of complaints made by investigators or other persons, except those that are deemed
confidential, when requested by the officer i in the following circumstances (Gov. Code,

§ 3303, subd. (g))-

(a) When the investigation does not result in disciplinary action, aﬁd
(b) When the investigation results in:

A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employee whose liberty interest is not
affected (i.e.; the charges supporting the dismissal do not harm the employee’s
reputation or ability to find future employment);

A trangfer of & permanent, probatlonary or at-wﬂl employee for purposes of
punishment;

A denial'of prombtion for a permanent, probationary or at-will employee for
reasons other than merit; or .

Other Actions against a permanent, probationary or at-will employee that result
in disadvantage, harm, loss or hardship and impact the career of the employee.

6. Performing the following activities upon receipt of an adverse comme:{t,(Gov. Code, §§
3305 and 3306): . -

School Districts

(a) If an'adverse comment results in the deprivation of employment fnrough dismiésal, '
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future

employment, then schools are entitled to reimbursement for:

Obtaining the signature of the‘peace officer on the adverse comment; or

N 6ting the peace officer's refusal to sign the adverse comment on the document
and obtaining the signature or m1t1als of the peace officer under such
circumstances, :

(b) If an adverse comment is obtained in connection with a promotional examination,
thien school districts are entitled to reimbursement for the following activities:

Provxdmg notice of the adverse comment;
Providing an opportunity to review and sign the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and . ' ' :

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances,
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(c) If an adverse comment is not obtaired in connection with a promotlonal
examination, then school dwtmcts are entitled to reimbursement for:

s Obtaining the signature of the peace officer on the adverse comment; or

s Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Countles

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment then counties are entitled to reimbursement for:

. Obtau:ung the mgnature of the peace officer on the adverse comment or

« Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
c:rcumstances

(b) If an adverse comment is related to the mvesnganon of a possible criminal offense,
then counties are entitled to reimbursement for the following activities:

* Providing notice of the adverse comment;
~® Providing an opportunity to review and sign the adverse comment;

s Providing an opportunity to respond to the adverse comment within 30 days;
and : ' ' '

« Noting the peace officer’s ‘refusal to sign the adverse comment on the document
- .and obtaining the signature or mma.ls of the peace officer under such
circumstances: ~

(c) If an adverse comment is not related to the investigation of a posmble criminal
offense then counties are entitled to reimbursement for the followmg activities:

s Prowdmg notice of the adverse comment; and
» Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document
and. obtaining the signatyre or initials of the peace officer under such-
circumstances.

Cities and Special Districts

(a) If an adverse comment results in the deprivation of employment throngh dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then cities and special districts are entitled to reimbursement for:
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Obtaining the signature of the peace officer on-the adverse comment; or

Noting the peace officer's refusal to sign the adverse comment on the document
and obtaining the signature or 1mt1als of the peace ofﬁcer under such
circumstances.

(b) If an adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
activities:

Providing notice of the adverse commient;
Providing an opportunity to review and sign the adverse comment,

Providing an opportunity to respond to-the adverse comment within 30 days;
a-nd , . s .

Noting the peace officer’s refusel to sign the adverse comment on the document
and obtaining the signature or lmtlals of the peace officer under such
circumstances.

(c) If an adverse comment s not related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities:

Providing notice of the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and ‘

Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace Officer’s refusal to sign the adverse comment on the dociiment
and obtaining the signature or initials of thc peace officer under such
circumstances.
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On behalf of County of San Bernardino

Claim nos. C8M-4499 and 05-RL-4499-01
05-PGA-18, 05-PGA-19, 05-PGA-20, 05-PGA-21, and 05-PGA-22

Peace Officer Procedural Bill Of Rights

Interested Party, County of San Bernardino, requests the Commission on State
Mandates grant a hearing on the merits to reconsider its recent decision amending the
parameters and guidelines of the Peace Officer Procedural Bill of Rights (POBOR)
mandate. The County submits the following in support of its request.

INTRODUCTION

In 1999, this Commission issued its Statement of Decision in the Peace Officer
Procedural Bill of Rights (POBOR) test claim finding that the legislation created a
reimbursable state mandate. (Administrative Record (AR) at pp. 860-887.) In 2005, the
Legislature requested, though AB 138 (Statutes of 2005, chapter 72, section 6), that the
Commission address the applicability of the recent decisions of the California Supreme
Court. . *

On June 15, 20086, the County brought forward a motion to amend the P's and G's to,
inter alia, bring them into conformity with the original statement of decision with regard
to interrogations. At the hearing on December 4, 2006, in addressing the proposed
amendment, this Commission relied on the fact that this issue had been resolved by the
reconsideration and that it was not properly pending before the Commission. In so
doing, this Commission engaged in an error of law — the issue was properly pending
before the Commission and required their due attention and decision.
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In light of this error, this Commission should grant the County's request for a
reconsideration and, finding that there is no evidence in the record to reverse the
original decision of this Commission, reinstate the reimbursement for interrogation costs
heyond the off-duty overtime payment to the peace officer subject of the interrogation.

A. Commission's Reliance on Staff's Assertion Regarding the Scope of the Prior
Reconsideration Was an Error of Law,

Requests for reconsideration are permitted under California C_ode'of Regulations, title 2,
section 1188.4, subdivision (b), which states:

Except as provided elsewhere in this Section, any interested party,
affected state agency, or commission member may request that the
commission reconsider or amend a test claim decision and change a
nrior final decision to correct an error of law.

In the instant case, the error of law was posed at the hearing when Commission Staff
Counsel opined that the issue regarding interrogations had been decided as part of the -
reconsideration pursuant to AB 138 and was not properly before the Commission.!
After which, this Commission found in accordance with the Final Staff Analysis that the
issue had been resolved in the reconsideration. Staff, however, failed to recognize that:
1) the ofiginal statement of decision on the issue of interrogation was nhot accurately
reflected in the parameters and guidelines, 2) the reimbursability of inferrogation costs
was specifically not addressed in the April 26, 2006, reconsideration decision and 3) an
amendment properly brought before this Commission was pending and required
resolution.

1. The 1990 Statement of Decision Included the Costs of Ihterroqation.

This Commission, in 1990, addressed the test claim legislation of POBOR which
provides safeguards for the protection of peace officers that are subject of investigation
or discipline. Of primary cancern was whether and to what extent these safeguards and
protections were more expansive than those already in existence through statute, case
law and the Constitution. Indeed, as evidenced in the Statement of Decision, this
Commission took particular care to root out those protections that were not duplicative
of pre-existing due process rights and to delineate the scope and extent of the state-
‘mandated activities. (AR at pp. 861-871.)

! Counsel was heard to cite to pages 874 and 875 of the Administrative Record. These pages,
however, address the tape recording of the interrogation which was not at issue at the December
4, 2006, hearing. The matter was addressed on pdges 871 and 872 of the Administrative Record
bul even citing the correct pages fails to resolve the issue in a manner consistent with the '
evidentiary record.
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This Commission made the following finding with regard to interrogations:

Conducting the interrogation when the peace officer is on duty, and
compensating the peace officer for off-duty time in accordance with
regular department procedures are new requirements not previously
imposed on local agencies and school districts. (AR at p. 872
Emphasis added.) ‘

The use of the conjunctive “and” and the plural “requirements” refers to the fact that this
Commission found that bath the costs of conducting the interrogation during on-duty
hours and the costs of paying overtime for off-duty time are reimbursable activities of
the mandate. - .

When the parameters and guidelines were redrafted by Staff, however, this distinction
was not just overlooked but was soundly rejected and the specific wording of the
Commission’s finding in its Statement of Decision was deleted. (AR at p. 912.) As a
matter of law, the Statement of Decision is res judicata and this Commigsion cannot
reverse itself or change its final decision unless by reconsideration pursuant California
Code of Regulations, title 2, section 1188.4, subdivision (b). The record bears out that
no request for reconsideration was made prior to the drafting of the parameters and
& guidelines. Therefore, the language adopted in the parameters and guidelines was an
o = ultra vires act and could only be construed as an error. Indeed, even Staff itself concurs
ol on the Issue of the finality of the Commission’s decisions:

Y
-

It is @ well-settled principle of law that an administrative agency does
not have jurisdiction to retry a question that has become final. If a
prior decision is retried by the agency, that decision is void. (Final
Staff Analysis (FSA), ltem 13, December 4, 2008, hearing at p. 26.
Citation omitted.) ‘

Once claims were filed and audits were done, legitimate costs were being disallowed.
Upon closer inspection, the error in the parameters and guidelines became apparent
and an effort was made to bring this to the attention of this Commission for correction.
The effort was buoyed by the legislatively directed reconsideration which the claiming
community had anticipated would open the gates to numerous challenges and
opportunities to clarify the barely adequate parameters and guidelines.

2. - The Reconsideration Did Not Resolve the Interrogation |ssue.

On April 26, 2006, this Commission began its review of its prior decision as directed by
the Legislature, Interested parties brought forward a plethora of issues 1o be addressed
by the Commission. (Statement of Decision (SQD) at pp. 8-9.) Specifically, the County
of Sacramento, the County of Alameda, the County of Los Angeles and the County of
Orange each addressed the issue with interrogations directly or touched upon it as part
of investigations.
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This Commission, however, carefully considered its very limited scope: the applicability
of San Diego Unified v. Comm/ssmn on State Mandates (2004) 33 Cal.4th 859 and
other applicable decisions® to the reimbursable POBOR program. (SOD. at pp. 11-12.)
After sarting through a number of court cases on point, this Commission addressed the
interrogation issue yet did so by only concluding that the ensuing case law did not
impinge on its initial decision. (S0D at pp. 35-36.).

So, although having noted for the record that the counties had raised other issues
including the issue of the reimbursability of interrogation costs, the matter stood
unresolved by the very limited scope of the reconsideration. Yet, this Commission in its
decision clearly noted that issues remained unresolved and directed its Staff to look into
the establishment of a reasonable reimbursement methodology. (FSA at p. 3.) Since
such a methodology requires a bedrock of clearly defined reimbursable activities, the
claiming community again sought to bring the errant parameters and guidelines back
into alignment with the original statement of decusmn

3. The Interrogation Issue Was Properly Before the Commission at the
‘ December 4 Hearing.

On June 15, 2006, the County requested to amend the parameters and guidelines. (05-
PGA-20) In addition to supporting an already propossd reasonable reimbursement
methodology, the County sought again to bring this: Commission's attention to the
discord between the Statement of Decision and the resulting parameters and guidelines
with regard to interrogations. (FSA at pp. 8 and 11 and Exhibit D thereto.)

Staff resolved the issue as follows

.the Commusswn has already rejected the arguments raised by the
County and Cities® for reimbursement of investigation costs and the
cost to conduct the .interrogation. Thus, staff finds that the SCO
proposal is consistent with the Commission findings when adopting
the parameters and guidelines and the Statement of Demsmn on
reconslderatnon (FSA at p. 22.)

' This statement, however, does not re’solve the issue, Staff failed to recognize that, by
their own interpretation of law, the reconsideration could not act as a vehicle to resolve
the issue — even though the issue had been duly raised and briefed, Indeed, until the
December 4 hearing, the matter had not been addressed by this Commission or its
Staff.

? This other decision considered by the Commission was Department of F Tinance v. Commission
on State Mandates (2003) 30 Cal.4th 727, otherwise known as the Kermn High School District o
gase,

> The Couuty of San Bemardino was joined by the C1t1es of Los Angeles and Sacramento in
pointing out the Commission the error in the parameters and guidelines,
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Staff goes on to explain the basis for the earlier decision of the Commission. But, in
doing so, Staff misquotes the original decision:

The Commission's Statement of Decision includes the following
reimbursable activity:
Conducting an interrogation of a peace officer while the
officer is on duty, or compensating the peace officer for off-
duty time in accordance with regular department procedures.
(Gov. Code, § 3303, subd. (a).)
This activity was derived from Government Code aec’uon 3303,
subdivision (a), which establishes the timing and compensation of a
peace officer subject to an interrogation. Section 3303, subdivision
(a), requires that the interrogation be conducted at a reasonable
hour, preferably at a time when the peace officer is on duty, or during
the normal waking hours of the peace officer, unless the seriousness
of the investigation requires otherwise. At the test claim phase, the
claimant contended that this section resulted in the payment of
overtime to the peace officer employee (See page 12 of the
Commission's Statement of Decision.*) (FSA at p. 23. Emphasis
added.) ~

This misquote changes the intent of the original decision and taints the Staff's analysis.
“In an effort to, again, draw attention to the issue, Bonnie Ter Keurst testified at the
December 4 hearing. In her testimony, she quoted the original Statement of Decision
language, emphasized that this issue was not addressed in the reconsideration and
asked this Commission to make the correction in the parameters and guidelines.
- Instead of doing so, this Commission relied on statements in the Final Staff Analysis,
which were echoed by counsel, and failed to give this issue the attention it deserves.

CONCLUSION

The County has brought before this Commission an important issue regardmg an error
that requires this Commission's full attention. Due to a misquote of a prior decision and
a misstatement of fact, this Commission missed the opportunity to correct its prior error.
The County requests this Commission grant its request for a hearing on the merits to
reconsider its December 4, 2006, decision on the POBOR program.

* Page 12 of the statement of decision refers to page 871 of the Administrative Record. The
misquote, however, is actually found on page 13 of the statement of decision or 872 of the
Administrative Record.
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CERTIFICATION

| declare under penalty of perjury under the laws of the State of California that the
statements made in this document are true and correct, except as to those matters
stated upon information and belief and as to those matters, | believe them to be true.

Executed this éfﬂ Mday of December, 2006, at San Bernardino, Caiifofnia, by:

Bonnie Ter Keurst
Office of the Audntor/Controller-Racorder
County of San Bernardino




DEC-22-2006 B7:54 SBC ACR SuS 386 8830 P.@8

PROOF OF SERVICE BY MAIL
-1, the undersigned, declare as follows:

I am a resident of the County of 8an Bemardino, and 1 am over the age of 18 years and

not a party to the within action. My place of employment is 222 West Hospitality Lane,
San Bernardino, CA 92415-0018

On December 22, 2006, 1 served:

REQUEST FOR RECONSIDERATION
OF PRIOR FINAL DECISION

On behalf of County of San Bernardino
Government Code sections 3300 through 3310

Claim nos, CSM-4499 and 05-RL-4499-01
05-PGA-18, 05-PGA-19, 05-PGA-20, 05-PGA-21, and 05-PGA-22

Peace Officer Procedural Bill Of Rights

by placing a true copy thereof in an envelope addressed to each of the p'ersons listed on
the mailing list attached hereto, and by scaling and depositing said envelope in the United
States mail at San Bemardino, California, with postage thereon fully prepaid.

T declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed this 22nd day of
December, 2006, at San Bernardino, California.

i bo L ‘*'@WM
Declarant :
Deborah Piftenger
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Mr. Steve Shields
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1536 36th Street
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Mr. Mark Sigman

Riverside County Sheriffs Office
4005 Lemon Street
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Mr. David Wellhouse

David Wellhouse & Assoclatas, Ine
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826 '

Ms. Jeannie Oropeza
Depariment of Finance (A-15)
Education Systerns Unit

915 L Strest, 7th Floor
Sacramento, CA 95814

Ms. Dea Contréras

Qffice of Labor Relations
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Ms. Annette Chinn
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705-2 East Bidwell Street, #294
Folsom, CA 98630 '

“Ms. Susan Geanacou
Department of Finance
915 L Street, Suite 1180
Sacramento, CA 85814

Ms. Ginny Brumimsls

State Controller's Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816
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Mandate Resource Services
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Ms. Elise Rose

State Personnel Board
801 Capital Mall
Sacramento, CA 95814

Mr. J. Bradley Burgess

Public Resource Management Group
1380 Lead Hill Boulevard, Suite #106
Roseville, CA 95661

Mr. Steve Smith

Steve Smith Enterprises, Inc.
3323 Watt Avenue #291
Sacramento, CA 95821

Mr, Jim Jaggers
P.O. Box 1993
Carmichael, CA 95609

Mr. Glen Everroad

City of Newport Beach

3300 Newport Blvd.

P.0, Box 1768

Newport Beach, CA 926569-1768

Ms. Carla Castaneda

Department of Finance
915 L Street, 11th Floor
Sacramenta, CA 95814

Mr. Allan P, Burdick
MAXIMUS

4320 Auburn Bivd,
Suite 2000
Sacramento, CA 95841

Mr. Jim Spano

State Controller's Office (B-80)
Division of Audits

300 Capltol Mall, Suite 518
Sacramento, CA 85814

Mr. Gary Peterson
County of Fresno
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